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CABLE  TELEVISION 
Proposed  Clarification  of  Rules 

In  the  matter  of : 

Amendment  of  Part  76  of  the  Com¬ 
mission’s  rules  and  regulations  relative 
to  the  advisability  of  Federal  preemption 
of  cable  television  technical  standards 
or  the  imposition  of  a  Moratorium  on 
non-Pederal  standards  (Docket  No. 
20018). 

Amendment  of  Part  76  of  the  Com¬ 
mission’s  rules  and  regulations  relative 
to  an  Inquiry  on  the  need  for  additional 
rules  in  the  area  of  public  proceedings 
and  qualifications  for  franchisees, 

§  76.31(a)(1)  (Docket  No.  20019). 

Amendment  of  Part  76  of  the  Com¬ 
mission’s  rules  and  regulations  relative 
to  requiring  additional  assurances  on  the 
establishment  of  line  extension  provi¬ 
sions  in  franchises — §  76.31(a)  (1),  (2) 
(Docket  No.  20020) . 

Amendment  of  Part  76  of  the  Com¬ 
mission’s  rules  and  regulations  relative 
to  amending  existing  franchise  duration 
rules — §  76.31(a)  (3)  to  lengthen  maxi¬ 
mum  term  and  impose  a  minimum  term 
(Docket  No.  20021). 

Amendment  of  Part  76  of  the  Com¬ 
mission’s  rules  and  regulations  relative 
to  an  inquiry  on  the  advisability  of  add¬ 
ing  specific  rules  to  §  76.31(a)  (3)  regard¬ 
ing  franchise  expiration,  cancellation 
and  continuation  of  service  (Docket  No. 
20022) . 

Amendment  of  Part  76  of  the  Com¬ 
mission’s  rules  and  regulations  relative 
to  an  inquiry  on  the  need  for  new  regu¬ 
lations  in  the  area  of  transfers  of  con¬ 
trol  of  cable  television  franchises  (Docket 
No.  20023) . 

Amendment  of  Part  76  of  the  Com¬ 
mission’s  rules  and  regulations  relative 
to  a  specific  requirement  in  §  76.31 
(a)  (5)  that  the  local  official  responsible 
for  subscriber  complaints  be  identified 
in  the  franchise  (Etocket  No.  20024). 

I.  Introduction 

1.  On  February  2,  1972,  the  Commis¬ 
sion  adopted  the  Cable  Television  Re¬ 
port  and  Order  (37  FR  3252,  36  FCC  2d 
143).  Reconsideration  of  Report  and 
Order  (37  FR  13848,  36  FCC  2d  326) .  In 
that  report  we  adopted  a  comprehensive 
set  of  new  rules  for  most  aspects  of  cable 
television  operation.  ’The  report  was 
separated  into  four  main  categories: 

a.  Television  broadcast  signal  carriage; 

b.  Access  to  and  use  of  non-broadcast 
cable  channels.  Including  minimum  channel 
capacity; 

c.  Technical  standards; 

d.  The  appropriate  division  of  regulatory 
Jurisdiction  between  the  Federal  and  state- 
local  levels  of  government. 

Particularly  as  to  the  last  three  cate¬ 
gories,  we  stated  repeatedly  that  new 
regulatory  concepts  and  procedures  were 
being  employed  and  that  many  of  these 
rules  were  experimental  in  nature  and 
would  be  clarfiied,  modified,  or  changed 


as  the  situation  warranted.  The  rules 
were  an  attempt  to  create  a  flexible 
regulatory  framework  that  took  into  ac¬ 
count  the  constant  and  necessary  flux 
inherent  in  any  emerging  industry  such 
as  cable  television.  The  time  has  come, 
after  two  years  of  operational  experience, 
to  make  some  modifications  and  clarifi¬ 
cations  of  our  rules  to  keep  pace  with 
the  changing  picture  presented  by  cable’s 
development  and  to  resolve  whatever 
ambiguities  may  exist. 

2.  Our  interest  in  the  development  of 
cable  television  is  not  passive.  While  the 
bedrock  of  our  regulatory  authority  over 
cable  clearly  derives  from  its  use  of 
broadcast  signals  (see  “U.S.  v.  South¬ 
western  Cable  Co.”,  392  U.S.  157,  “Mid¬ 
west  Video  V.  U.S.”,  406  U.S.  649) ,  this 
is  not  where  our  concern  ends.  Tliis 
Commission  is  primarily  responsible  for 
the  development  and  maintenance  of 
a  nationwide  communication  system 
(Communications  Act  of  1934  as 
amended,  sec.  1).  Cable  television  is  un¬ 
deniably  part  of  that  system  and  pre¬ 
sumably  will  become  a  major  and  in¬ 
tegrally  vital  element  of  what  many  see 
as  the  broadband  communications  sys¬ 
tem  of  the  future.  We  are  concerned  that 
we  do  not,  in  our  efforts  to  mold  the 
communications  structure  of  the  future, 
unduly  hamper  the  developing  sti*ucture 
of  today.  Over-expectation  and  antici¬ 
patory  regulation  can  be  just  as  damag¬ 
ing,  if  not  more  damaging,  than  no 
regulation  at  all. 

3.  The  need  for  flexibility  in  our  rules 
and  a  willingness  to  modify  them  as 
needed  is  best  illustrated  by  the  techno¬ 
logical  changes  that  have  occurred 
wdthin  the  past  two  years.  In  this  rela¬ 
tively  short  time  span,  we  have  seen  the 
development  of  cable  television  convert¬ 
ers  that  have  nearly  doubled  the  maxi¬ 
mum  channel  capacity.  Satellite  trans¬ 
mission  to  cable  systems  has  become  a 
technical  reality.  Two-way  subscriber 
response  systems  have  moved  from  the 
drawing  boards  to  test  installations.  Any 
regulations  of  cable  television  must  be 
designed  with  enough  flexibility  to  allow 
for  these  changes. 

4.  Two  years  of  experience  in  adminis- 
teimg  our  rules  has  also  given  us  the  op- 
poftimity  to  pinpoint  the  weaknesses, 
identify  the  areas  creating  undue  con¬ 
fusion  or  misinterpretation,  and  cata¬ 
logue  our  owTT  mistakes.  This  process  of 
refining  our  rules  was  significantly  aided 
by  the  reports  submitted  to  iis  by  the 
special  Federal/State-Local  Advisory 
Committee  [FSLACl  that  was  estab¬ 
lished  for  this  purpose  when  we  adopted 
the  Cable  Television  Report  and  Order 
37  FR  3252  at  3277,  Paragraph  188.  That 
Committee  spent  more  than  250  hours 
in  public  meetings  debating  many  of  the 
issues  we  will  deal  with  here.  In  many 
cases,  the  clarification  we  are  providing 
today  is  in  response  to  the  confusion  or 
need  for  more  specificity  highlighted  by 
those  meetings.  The  final  report  of  the 
FSLAC  Steering  Committee  *  has  been 


» The  final  report  of  the  Steering  Commit¬ 
tee  of  the  FCC  Cable  Television  Advisory 
Committee  on  Federal, 'State-Local  Regula- 


thoroughly  reviewed  by  this  Commission 
prior  to  the  preparation  of  this  document. 
The  review  included  a  special  meeting 
held  between  the  Steering  Committee 
and  the  full  Commission  in  public  ses¬ 
sion  on  December  11,  1973.  The  actions 
we  are  taking  today  are  not  intended  to 
be  dispositive  of  the  FSLAC  report.  That 
report  did  provide  valuable  guidance, 
however,  in  the  prepartion  of  this  docu¬ 
ment.  We  expect  to  continue  work  that 
has  already  been  initiated  relating  to  the 
FSLAC  recommendations,  and  future 
actions  based  on  the  FSLAC  report  will 
be  so  noted. 

5.  We  are  issuing  this  clarification  and 
suggesting  modifications  only  after  a 
great  deal  of  careful  study  and  two  years 
of  experience  with  the  present  rules. 
Many  interrelated  rule  making  proceed¬ 
ings  and  requests  for  waivers,  special  re¬ 
lief,  or  declaratory  rulings  have  been 
received  during  that  time.  Some  of  those 
pending  requests  will  be  either  resolved 
or  modified  by  our  action  today. 

6.  This  dociunent  is  intended  to  both 
clarify  our  existing  rules  and  policies 
and  at  the  same  time  open  new  in¬ 
quiries  where  appropriate.  In  areas 
w'here  a  new  rule  is  proposed  or  the 
change  suggested  goes  beyond  clarifica¬ 
tion  or  ncm-substantive  modification,  we 
have  so  noted  it  by  specifically  inviting 
comments  and  assigning  a  docket  num¬ 
ber  to  the  issue.  As  in  all  other  notices  of 
proposed  rule  making  and  inquiry,  com¬ 
ments  are  invited  from  all  interested 
parties.  We  emphasize  in  this  regard, 
however,  that  we  intend  to  act  expedi¬ 
tiously  on  these  matters.  While  many  of 
the  issues  considered  today  cross  the 
subject  matter  categories  employed  in 
the  Cable  Television  Report  and  Order, 
we  will  attempt  to  deal  with  them  within 
that  framework  to  maintain  continuity. 

n.  Television  Broadcast  Signal 
Carriage 

7.  We  do  not  intend  to  suggest  any 
modifications  in  our  signal  carriage  rules 
at  this  time.  Several  rule  makings  are 
outstanding  (i.e.,  non -duplication  RM- 
2275,  Docket  No.  19995)  and  will  be  dealt 
with  in  due  course.  However,  some  gen¬ 
eral  comments  on  signal  carriage,  par¬ 
ticularly  as  it  relates  to  other  issues  in 
this  report,  are  appropriate. 

SIGNAL  carriage  JURISDICTION 

8.  The  fact  that  this  Commission  has 
pre-empted  jurisdiction  of  any  and  all 
signal  carriage  regulation  is  unques¬ 
tioned.  Nonetheless,  occasionally  we  re¬ 
ceive  applications  for  certificates  of 
compliance  which  enclose  franchises 
that  attempt  to  delineate  the  signals  to 
be  carried  by  the  franchisee  cable  op¬ 
erator.  Franchising  authorities  do  not 
have  any  jurisdiction  or  authority  relat¬ 
ing  to  signal  carriage.  While  the  fran¬ 
chiser  might  want  to  include  a  provision 
requiring  the  operator  to  carry  all  sig¬ 
nals  allowable  imder  our  rules,  that  is 


tory  Relationships  Is  available  for  $6.50  from 
the  National  Technical  Information  Service, 
6285  Port  Royal  Road,  Springfield,  Virginia 
22161,  Order  No.  PB  223-147. 
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as  far  as  the  franchiser  can  or  should  go. 
In  fact,  because  of  the  complexities  of 
our  signal  carriage  niles,  even  that 
statement  in  a  franchise  could  be  trou¬ 
blesome.  We  have  been  faced  In  some 
instances  with  the  unfortunate  situation 
where,  because  the  franchise  included 
signal  carriage  requirements  inconsist¬ 
ent  with  our  rules,  we  were  forced  to 
delay  the  grant  of  a  certificate  awaiting 
amendment  of  the  franchise.  In  other 
cases,  where  the  franchise  included  a 
severability  clause,  we  were  able  to  grant 
the  certificate.  Even  in  those  instances, 
it  would  have  been  preferable  had  the 
franchising  authority  omitted  the  signal 
carriage  clauses  altogether. 

LEAPFROGGING 

9.  We  note  that  a  further  suggestion  on 
sigmal  carriage  was  made  by  the  Federal/ 
State-Local  Advisory  Committee  final  re¬ 
port  submitted  by  Its  Steering  Commit¬ 
tee  (hereinafter  referred  to  as  the  PS 
LAC  Report) .  The  report  designates 
over-the-air  signal  carriage  as  Issue  #19 
and  states : 

Signal  carriage  requirements  are  and 
should  remain  In  exclusively  federal  Jurisdic¬ 
tion.  AdditionaUy,  the  Ciommlttee  recom¬ 
mends  that  when  there  Is  a  Joint  petition  by 
the  cable  operator  and  the  franchising  au¬ 
thority  for  a  waiver  of  the  leapfrogging  rules 
based  tm  a  showing  of  community  interest, 
the  Commission  should  give  additional 
weight  to  such  petitions  in  considering  the 
waiver  request. 

We  agree  with  this  position  and  have 
adopted  It  in  some  cases  presented  to  us. 
(See  Commission  on  Cable  Television  of 
the  State  of  New  York,  43  FCC  2d  826, 
FCC  73-1148,  CSRr-342).  We  Intend  to 
continue  Investigating  such  waiver  re¬ 
quests  on  an  ad  hoc  basis,  and,  as  noted 
in  the  above-cited  case,  as  we  gain  more 
experience  in  this  area,  we  may  consider 
appropriate  amendments  of  our  leap¬ 
frogging  rules  (§  76.59,  61  et  seq.)  to  ac¬ 
commodate  the  carriage  of  In-state  sig¬ 
nals  in  some  or  all  situations. 

SIGNAL  DELETION 

10.  Several  procedural  changes  have 
also  been  suggested  in  this  area,  particu¬ 
larly  as  they  relate  to  applications  for 
certificates  of  compliance.  In  S  76.13  (a) 
(1)  and  (b)  (1).  we  require  Indication  of 
the  signals  an  operator  is  authorized  to 
carry  as  well  as  specification  of  the  sig¬ 
nals  requested  to  be  added  to  that  au¬ 
thorization.  In  many  instances,  this  has 
led  to  situations  where  there  are  clearly 
many  more  signals  authorized  than  could 
technically  be  carried  or  are  desired.  We 
Intend  to  amend  this  rule  to  require  that 
the  applicant  Indicate,  when  applicable, 
what  signals  should  be  deleted  from  the 
authorization  as  well  as  added. 

11.  We  recognize  that,  in  many  cases, 
the  reason  there  are  more  signals  au¬ 
thorized  than  can  technically  be  carried 
is  that  some  of  those  signals  are  only  car¬ 
ried  in  part.  This  is  consistent  with 
§  76.55(b)  which  simply  requires  that  a 
particular  program  may  not  be  altered  or 
deleted  in  psul.  mie  carriage  of  signals 
not  required  by  our  rules  is  left  to  the  dis¬ 
cretion  of  the  cable  operator.  In  those 
cases,  however,  where  signals  are  going 


to  be  dropped  completely,  we  want  to  be 
apprised.  A  procedural  change  in  S  76.55 
(b),  should  be  sufficient  to  accomplish 
that  result.* 

m.  Access  to  and  Use  op  Non-Broadcast 
Channels 

12.  A  comprehensive  and  innovative  set 
of  new  rules  regarding  cable  television 
access  channels  was  adopted  in  our  1972 
regulations.  In  the  Report  and  Order  in 
Docket  No.  18396  et  al.,  we  clearly  stated 
the  basis  and  rationale  for  these  new 
rules: 

Broadcast  signals  are  being  used  as  a  basic 
component  In  the  estabUshment  of  cable 
systems,  and,  It  Is  therefore  appropriate  that 
the  fundamental  goals  of  a  national  com¬ 
munications  structure  be  furthered  by  ca¬ 
ble — ^the  opening  of  new  outlets  for  loctd  ex¬ 
pression,  the  promotion  of  diversity  in  tele¬ 
vision  programming,  the  advancement  of 
educational  and  instructional  television  and 
Increased  informational  services  of  local  gov¬ 
ernment.  (Para.  121.) 

13.  We  reiterated  this  over-all  con¬ 
cern  for  the  development  of  cable  tele¬ 
vision  in  the  reconsideration  of  the  Cable 
Television  Report  and  Order,  37  FR 
13848,  36  FCC  2d  326: 

•  •  •  Cable  Television  as  it  grows,  must 
be  integrated  into  a  nationwide  communi¬ 
cations  structure.  Were  we  to  permit  an 
uncontrolled  development  of  cable  we  would 
be  breaking  our  obligations  under  the  Com¬ 
munications  Act  of  1934,  as  amended.  This 
Commission  was  created,  amid  the  chaotic 
develc^ment  in  the  field  of  radio,  *  *  *  to 
make  avaUable,  so  far  as  possible,  to  aU  the 
people  of  the  United  States  a  rapid,  efficient, 
nationwide,  and  worldwide  wire  and  radio 
communications  service.  •  •  •  (Sectimi  1, 
47  use  151).  As  an  integral  part  at  inter¬ 
state  broadcast  transmission,  cable  operators 
“cannot  have  the  economic  benefits  of  such 
carriage  as  they  perform  and  be  free  of  the 
necessary  and  pervasive  Jiudsdlctlon  of  the 
Commission”  (General  Telephone  of  Cali¬ 
fornia  V.  FCC,  413  P  2d  390,  401  (CAJJ.C.) 
(1969),  Cert,  denied,  396  UB.  888.  Thus,  we 
conceive  it  to  be  om  obligation  to  consider 
the  act\ial  and  potential  services  of  cable 
television  and  create  a  Federal  policy  which 
insures  that  these  services  can  be  distrib¬ 
uted  eqvdtably,  on  a  nationwide  basis  as 
tnerely  one  link  in  otu*  communications 
systems  •  •  *.  (Para.  74.) 

From  vratching  the  development  of 
our  access  program,  we  are  now,  more 
than  ever,  convinced  of  the  propriety 
and  need  for  such  a  program.  Access  is 
still  in  its  infancy  and  it  has  a  long,  hard 
struggle  ahead  befOTe  it  becomes  an  ac¬ 
cepted  part  of  the  communication  proc¬ 
ess  in  this  cotmtry.  We  knew  this  would 
be  the  case  when  we  instituted  the  rules 
noting: 

*  *  *  We  recognize  that  in  any  matter 
involving  futtme  projections,  there  are  nec¬ 
essarily  certain  Imponderables.  These  access 
rules  constitute  not  a  complete  body  of 
detailed  regulations  but  a  basic  framework 
within  which  we  may  measure  cable’s  tech¬ 
nological  promise,  assess  its  role  in  our  na¬ 
tionwide  scheme  of  communications,  and 
learn  how  to  adapt  its  potential  for  ener¬ 
getic  growth  to  serve  the  public.  (Para.  117.) 


•Formal  action  to  effect  this  procedural 
amendment  will  be  announced  in  a  sepa¬ 
rate  Commission  document. 


14.  We  believe  that  the  access  chan¬ 
nels  we  have  required  will  eventually 
serve  the  public  in  many  ways.  However, 
we  are  al^  aware  that  the  requirement 
for  providing  these  channels  Imposes 
a  burden  on  the  cable  operator,  parti¬ 
cularly  on  the  small,  older  systems  now 
required  to  provide  access  channels  and 
the  new  large  systems  that  provide  serv¬ 
ices  to  many  small  communities.  We  also 
note  that  many  franchisors  outside  the 
major  markets  are  now  including  access 
requirements  in  their  renewal  proceed¬ 
ings.* 

ACCESS  ON  CONGLOMERATE  SYSTEMS 

15.  For  the  most  part,  our  access  chan¬ 
nel  requirements  do  not  appear  to  be 
overly  burdensome.  To  date  we  find  no 
reason  to  alter  the  rule  requiring  at  least 
four  access  channels  (public,  educational, 
government,  and  leased).  The  applica¬ 
tion  of  that  regulation,  however,  must 
stand  on  a  flexible  and  reasonable  basis. 
One  issue  that  is  being  raised  in  this  re¬ 
gard,  and  which  we  wish  to  clarify  here, 
is  the  effect  of  the  rule  in  multl-juris- 
dlcti(Hial  systems.  In  the  Cable  Televi¬ 
sion  Report  and  Order,  we  stated  that 
“•  *  ‘To  the  extent  that  the  access 
requirements  pose  problems  for  systems 
operating  in  small  communities  in  major 
markets,  such  systems  are  free  to  meet 
their  obligations  through  joint  build¬ 
ing  and  related  programs  •  *  Our 
Intent  here  is  to  make  clear  that  we 
have  and  will  continue  to  entertain  peti- 
tlfxis  and  special  showings  to  allow  the 
joint  use  of  access  chaimels  and  facili¬ 
ties.  (e.g..  Century  Cable  Communica¬ 
tions,  Inc.,  CAC-1914,  FCC  74-63.) 
There  is  no  need,  as  we  see  it,  to  re¬ 
quire  a  system  providing  service  to  a 
large  number  of  small  subiuban  com¬ 
munities  to  have  a  separate  public  access 
channel  for  each  one  of  those  communi¬ 
ties  when  in  reality  none  of  those  access 
channels  is  or  would  likely  be  fully  util¬ 
ized.  In  fact,  in  such  a  situation,  it 
might  be  better,  in  terms  of  fostering 
public  access  channel  use,  to  have  one 
or  two  channels  significantly  used  and 
“lit”  rather  than  a  multiplicity  of  chan¬ 
nels  “dark”  for  a  major  portion  of  the 
time  because  of  scarcity  of  program¬ 
ming.  On  the  other  hand,  we  want  again 
to  put  all  cable  operators  on  notice  that 
although  we  may  grant  waivers  of  im*- 
mediate  provisions  for  access  channels 
we  still  expect  and  will  require  operators 
to  have  sufficient  channel  capacity  to 
meet  any  reasonable  demand. 

CHANNEL  CAPACITT 

16.  Questions  arising  out  of  our  chan¬ 
nel  capacity  rules  (§  76.251(a)  (1) )  also 
indicate  that  clarification  is  necessary. 
Our  efforts  to  establish  minimum/maxi¬ 
mum  channel  capacity  requirements 
were  based  on  a  study  of  the  existing 
technology  at  the  time  of  the  adoption  of 


*We  allow  the  addition  of  such  require¬ 
ments  in  smailer  market  franchises  so  long 
as  they  are  consistent  with  and  no  greater 
than  our  rules  for  the  major  markets.  See 
Cable  Television  Report  and  Order,  37  FR 
3262,  at  3272,  Para.  148,  S  76.261(b) . 
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those  rules.  We  were  attempting  to  indi¬ 
cate  to  the  industry  that  they  must  have 
sufiSdent  channel  capacity  to  meet  fore¬ 
seeable  future  demands,  and,  at  the  same 
time,  we  were  cautioning  franchising  au¬ 
thorities  that  requiring  excessive  tech¬ 
nological  capacity  was  detrimental  to  our 
overall  program.  A  “20-channel”  system. 
In  essence,  requires  construction  that  is 
suflacient  for  any  currently  foreseeable 
demand;  that  Is,  single  cable  with  con¬ 
verter,  dual  cable,  or  eventually  dual 
cable  with  converter.  We  continue  to  be 
of  the  opinion  that  this  is  sufficient.  We 
note  that  some  communities  have  con¬ 
templated  reqiilring  massive  extra  band¬ 
width  provisions,  such  as  operational  ca¬ 
pacity  for  120  video  channels.  The  pres¬ 
ent  need  or  value  of  such  excess  has  yet 
to  be  proved.  Apparently  the  theory  Is 
that  many  discrete  groups  could  thereby 
each  have  their  own  separate  access 
channel.  However,  It  appears  from  cur¬ 
rent  experience  that,  for  now,  the  more 
successful  access  experiments  are  those 
where  a  cooperative  effort  is  made  by 
many  groups  to  fill  an  access  channel. 
The  advantage  of  such  cooperation  Is 
that  It  results  in  the  channel’s  use  for  a 
substantial  portion  of  the  day  so  that 
viewers  become  accustomed  to  seeing 
programming  originate  on  the  chaimel 
as  a  normal  course  of  evwits  rather  than 
as  an  occasional  special  event.  The  pro¬ 
vision  for  special  access  channels  for 
various  discrete  groups  may,  we  fear, 
work  to  their  detriment  in  that  rather 
than  pooling  their  efforts  to  program  one 
channel,  each  will  go  Its  separate  way 
and  ultimately  none  may  succeed.  We 
envisioned  and  continue  to  promote  the 
concept  of  pooled  facilities.  For  instance, 
the  school  systems  in  a  community  should 
be  able  to  cooperate  to  program  an  edu¬ 
cational  channel.  Their  time  and  re¬ 
sources  would  be  better  spent  and  more 
effectively  utilized  by  joint  effort  than  by 
each  demanding  his  own  channel  and 
then  not  being  able  to  fully  utilize  it. 

FACILITY  REQTTIREimfTS 

17.  Our  access  program,  and  the  bur¬ 
den  it  imposes  on  the  cable  werator,  has 
been  carefully  weighed  and  we  consider 
It  to  be  both  reasonable  and  In  the  public 
Interest.  We  are  requiring  the  provision 
of  free  access  channels  and  some  facil¬ 
ities  to  utilize  them.  We  envision  this 
access  program  as  an  opportunity  for  a 
multiplicity  of  persons  and  groups  to 
become  active  in  the  use  of  the  com- 
mimications  media  for  the  first  time.  For 
access  channels  to  work  the  individuals 
and  groups  being  offered  acfcess  must  de¬ 
sign  their  own  programs,  develop  their 
own  resovurces,  and  foster  the  use  and 
value  of  the  channels.  This  Is  not  ac¬ 
complished  by  demanding  that  the  cable 
operator*  having  provided  the  free  chan¬ 
nels,  should  now  also  pay  to  program  the 
channels.  An  mifortvmate  misconcep¬ 
tion  seems  to  have  developed  because  of 
some  over-expectations  at  the  prospect 
of  free  access  channels.  Demands  are 
being  made  not  only  for  excessive 
amoxmts  of  free  equipment  but  also  free 
programming  and  engineering  person¬ 
nel  to  man  the  equipment.  Cable  sub¬ 


scribers  are  being  asked  to  subsidize  the 
local  school  system,  government,  and  ac¬ 
cess  groups.  This  was  not  our  Intent  and 
may,  in  fact,  hamper  our  efforts  at  foster¬ 
ing  cable  technology  on  a  nationwide 
scale.  Too  often  these  extra  equipment 
and  personnel  demands  become  fran¬ 
chise  bargaining  chips  rather  than  seri¬ 
ous  oommimlty  access  efforts.  We  are 
very  hopeful  that  our  access  experiment 
win  work.  We  recognize  the  difficulties  in¬ 
herent  in  developing  access  programming 
and  win  have  more  to  say  on  the  subject 
later.  We  do  n^t  think,  however,  that 
simply  putting  more  demands  on  the 
cable  operator  wUl  make  pubUc  access  a 
success.  Access  wiU  only  work,  we  susp>ect, 
when  the  rest  of  the  community  assumes 
its  responsibUity  to  use  the  opportunity 
it  has  been  provided. 

18.  In  order  to  clarify  the  meaning  and 
Intent  of  our  access  requirements,  we  wiU 
review  them  here  as  they  appear  in  our 
rules. 

19.  Secticms  76.251(a)  (1)  and  (2),  as 
noted  earlier,  are  meant  to  assure  that 
any  new  cable  system  being  built  is  de¬ 
signed  with  sufficient  capacity  for  any 
foreseeable  future  demand.  We  think 
these  rules  adequately  meet  that  goal  and 
see  no  need  to  modify  them.  It  should 
be  noted,  however,  that  we  recognize  that 
in  some  cases  strict  application  of  these 
rules  would  not  be  reasonable.  This  is 
partlculsuly  true  where,  because  an  older 
system  Is  already  carrying  a  great  num¬ 
ber  of  grandfathered  signals,  or  a  new 
system  must  carry  a  large  number  of 
“local”  stations,  a  system  would  have  to 
have  an  Inordinately  large  channel  ca¬ 
pacity  In  order  to  double  its  bandwidth 
pursuant  to  9  76.251(a)  (2).  We  will  con¬ 
tinue  to  entertain  waiver  requests  in  such 
circumstances.  This  does  not  mean,  how¬ 
ever,  that  a  waiver  will  be  granted  to  al¬ 
low  a  system  to  continue  operating  with¬ 
out  any  extra  capacity.  All  systems 
covered  by  our  rules  will  have  to  have 
sufficient  capacity  to  meet  their  access 
obligations  and  have  some  capacity  left 
over  for  future  use.  Waivers  will  be 
granted  In  Instances  where  the  extra 
capacity  required  by  the  rule  would  iu>- 
pear  to  have  no  foreseeable  relationship 
to  futme  demand. 

BANDWIDTH  ACTIVATION  REQUIREMENTS 

20.  Some  questions  have  been  raised  as 
to  when  the  extra  bandwidth  must  be 
activated.  Some  systems  claim  20-  or  24- 
or  26-channel  capacity  by  having  the 
capability  of  Installing  converters  on  a 
single  trunk  system.  We  have  occaslon- 
^ly  been  asked  when  that  converter  must 
be  installed.  Our  application  of  this  rule 
is  purely  pragmatic.  The  rule  requires 
bandwidth  “•  •  •  available  for  im¬ 
mediate  or  potential  use  •  •  No  sys¬ 
tem  will  receive  a  certificate  of  compli¬ 
ance  if  its  activated  capacity  is  insuffi¬ 
cient  to  meet  our  access  requirements 
<  including  at  least  one  channel  available 
for  leased  use) .  So  long  as  the  system  al¬ 
ways  has  that  much  immediately  avail¬ 
able  and  usable  capacity,  it  will  be  con¬ 
sidered  in  compliance  with  oxu  rules, 
assuming,  of  course,  that  the  remaining 
capacity  can  be  activated  without  sig¬ 
nificant  rebuilding  or  delay. 


CHANNEL  ACTIVATION 

21.  In  this  regard,  we  believe  It  Is 
necessary  to  clarify  the  language  of  the 
channel  expcmslon  formula  in  §  76.251 
(a)  (8)  of  the  rules.  This  Section  requires 
that  a  new  designated  access  channel  be 
made  available  when  the  first  channel  is 
in  use  for  a  specified  period  of  time.  The 
“time  trigger”  (channel  use  fw  80  per¬ 
cent  of  the  time  during  any  consecutive 
three-hour  period  for  six  cmisecutlve 
weeks)  applies  to  each  chaumel  individ¬ 
ually.  For  Instance,  if  the  public  access 
channel  is  filled  to  that  degree,  a  new 
public  access  channel  must  be  designated 
upon  request  regardless  of  the  amoimt 
of  use  being  made  of  the  other  access 
channels.  Additional  special  designated 
channels  need  not  be  provided  free  of 
charge.  Reasonable  charges  consistent 
with  our  access  policy  can  be  assessed  so 
long  as  the  free  channel  in  each  category 
remains  available  an  a  non-dlscrlmina- 
tory  basis. 

TWO-WAY 

22.  In  9  76.251(a)(3),  we  require  that 
the  technical  capacity  for  non-voice  re¬ 
turn  cixnmunlcation  be  designed  into  any 
new  cable  facility  affected  by  the  rule. 
We  fully  explain  the  rationale  for  this 
requirement  in  Paras.  128,  and  129  of  the 
Reixnt  and  Order.  This  rule  does  not 
require  that  the  cable  system  be  opera¬ 
tional  in  the  return  mode.  Once  again, 
as  in  the  case  of  channel  capacity,  we 
want  to  make  sure  that  new  systems 
being  built  will  be  able  to  meet  all  pres¬ 
ent  and  foreseeable  future  service  obli¬ 
gations  without  the  need  for  significant 
rebuilding  or  delay.  We  are  aware  that  at 
present  there  are  few,  if  any,  proven, 
economically  viable  uses  for  two-way 
cable  communications.  To  require  opera¬ 
tional  two-way  systems  at  this  time, 
therefore,  might  impose  unreasonable 
costs  on  the  cable  operator,  m  some  cases, 
we  have  noted  that  franchising  authori¬ 
ties  are  requiring  the  immediate  opera¬ 
tional  Inst^atlon  of  two-way  facilities. 
Before  a  certificate  of  compliance  is 
granted  in  any  such  case,  we  require  a 
showing  of  the  Intended  use  of  such  fa¬ 
cilities  and  a  showing  that  such  a  re¬ 
quirement  will  not  adversely  affect  the 
system’s  viability  or  otherwise  inhibit  it 
from  cmnplylng  with  the  federal  goal  of  a 
nationwide  cable  communications  grid. 

PRIVACY 

23.  Many  questions  and  fears  have  de¬ 
veloped  about  the  use  of  two-way  equip¬ 
ment.  In  this  regard,  the  statement  made 
in  the  FSLAC  Report  is  most  appropri¬ 
ate: 

The  tesue  of  privacy  and  Ite  relationship  to 
the  legitimate  uses  or  potential  uses  of  cable 
television  Is  a  highly  emotional  <»ie.  The 
fears  of  many,  that  cable  tdevlslon  will  bring 
with  It  “1984-type”  surveillance  and  moni¬ 
toring  Is  In  the  public  mind  regardless  of  the 
technological  factors  that  argue  against  such 
uses.  These  fears  must  be  met.  At  the  mc^ 
ment,  the  potential  f<w  over-reaction  to  such 
fears  and  the  Inclusion  of  lmi»actlcal  and 
prohibitive  allegedly  protective  requirements 
In  franchisee  prompts  the  Committee  to  sug¬ 
gest  that:  Protectkm  suhscrltoer  privacy 
may  take  the  form  of  regulation  and  judW 
dally  enforceable  sanctions,  and  may  be  ad- 
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dressed  at  federal,  state  or  local  levels.  The 
Committee  believes  that  the  principal  prob¬ 
lem  area  relates  to  the  individualized  moni¬ 
toring  of  subscriber  viewing  habits,  without 
explicit  advance  consent,  and  the  disclosure 
of  such  information.  Restraints  on  such  ac¬ 
tivity  should  not  Impede  systemwide,  non- 
indlvldually  addressed  “sweeps,”  or  the  op¬ 
erator’s  acquisitimi  of  information  foe  pur- 
ptoses  of  verifying  system  Integrity,  control¬ 
ling  return  path  transmissions,  or  billing  for 
pay  services. 

24.  We  agree  fully  with  the  Committee 
on  this  point.  Without  denigrating  the 
well-intentioned  pleas  for  caution  voiced 
by  many  groups,  we  feel  that  there  has 
been  much  misinformed  over-reaction  to 
this  problem.  Some  franchises  have  in¬ 
cluded  provisions  to  guard  against  moni¬ 
toring  that  are  not  only  impractical  but 
often  impossible  to  comply  with.  Other 
provisions  have  been  included  which  pur- 
pxirt  to  prohibit  activities  by  the  cable 
operator,  such  as  generalized  pjerform- 
ance  “sweeps,”  which  are  necessary  to 
assure  system  integrity.  Equipment  to 
“monitor  monitoring"  has  been  required 
that  does  not  even  exist.  It  should  be 
sufficient  at  this  time  to  caution  fran¬ 
chising  authorities  against  excessive 
regulation  in  this  regard.  We  are  watch¬ 
ing  this  situation  carefully  and  will  take 
any  action  necessary  to  protect  the  pri¬ 
vacy  of  cable  subscribers.  Such  action 
may  take  the  form  of  added  regulations 
at  the  agency  level  to  assure  privacy  or 
possibly  even  Congressional  action.*  All 
governmental  jurisdictions  should  be  on 
guard  to  guarantee  that  the  right  of 
privacy  is  maintained.  As  we  noted  when 
we  instituted  the  two-way  requirement, 
any  use  of  two-way  communications,  any 
activation  of  ret\im  service  must  always 
be  at  the  subscriber’s  option  (Para.  129) . 

FREE  CHANNELS 

25.  In  §  76.251(a)  (4).  (5).  and  (6),  we 
require  the  provision  of  public,  educa¬ 
tional,  and  governmental  access  chan¬ 
nels.  We  continue  to  view  tiiese  chatmels 
as  exi)erimental.  After  only  two  years  of 
experience  with  these  rules,  it  would  be 
premature  to  characterize  the  experi¬ 
ment  as  a  success  or  failure.  We  would 
prefer  more  experience  before  signifi¬ 
cantly  changing  these  requirements. 
Once  again,  however.  It  appears  neces¬ 
sary  to  reiterate  that  until  we  can  gain 
more  experience  with  the  experiment 
already  under  way,  we  are  reluctant  to 
allow  major  alterations  by  Individual 
franchising  authorities  without  good 
cause.  Unquestionably,  in  some  areas, 
because  of  i>artlcular  local  needs  and  fa¬ 
cilities,  different  access  programs  might 
be  useful.  In  those  cases,  we  will  enter¬ 
tain  petitions  for  waiver  of  our  general 
rule.  To  date,  however,  we  have  received 
several  applications  for  extra  access 
channels  and  equipment  on  the  “more  is 
better”  concept  rather  than  on  any  ac¬ 
tual  need  or  plan  for  use.  As  we  have 


*  We  note  that  the  recently  released  report 
on  Cable  Television  by  the  President’s  Cab¬ 
inet  Committee  on  Cable  Communications 
also  suggests  that  the  guarantee  of  privacy 
be  one  of  our  principal  concerns. 


already  noted,  “more”  may  not  be  better, 
and,  indeed,  may  be  worse.  Any  proposals 
in  franchises  requiring  access  channels 
or  facilities  in  excess  of  what  is  required 
in  oiu-  rules  must  be  shown  to  be  reason¬ 
able  and  necessary  for  a  planned  local 
program  of  use.  A  showing  in  the  appli¬ 
cation  for  a  certificate  of  compliance 
must  be  made  that  indicates  what  the 
nature  of  the  added  requirement  is,  how 
it  will  be  implemented,  who  will  pay  for 
the  extra  services  and  equipment,  how 
much  they  will  cost,  and  how  the  costs, 
if  borne  by  the  cable  operator,  will  add 
to  rather  than  detract  from  his  overall 
service  offering. 

ACCESS  CHANNEL  REGULATION 

26.  As  to  the  actual  plans  for  use  of 
the  access  channels  we  have  required,  we 
want  to  emphasize  that  there  is  a  great 
deal  of  fiexibility.  Different  communities, 
operators,  and  access  groups  will  find 
various  ways  of  utilizing  their  channels 
most  effectively.  We  expect  that  many 
variations  will  be  tried.  It  would  be  a 
mistake  for  any  regulatory  authority  or 
board  to  attempt,  at  this  formative  stage, 
to  delimit  too  particularly  how  the  access 
channels  should  work. 

27.  Our  effort  at  creating  a  public 
access  channel  was  meant  to  give  the 
maximum  access  possible  to  local  groups. 
It  is  for  this  reason  that  we  initially  de¬ 
scribed  the  channel  as  one  that  should 
be  available  on  a  “first-come,  first-served 
non-discriminatory”  basis.  *1116  best  ex¬ 
ample  of  why  we  say  that  it  is  premature 
to  establish  firm  rules  for  the  access 
channel  is  the  myriad  number  of  ques¬ 
tions  we  have  been  asked  arising  from 
that  statem^t.  By  attempting  to  answer 
some  of  them  here,  we  hope  to  clarif  y  the 
policy  considerations  behind  our  access 
rules. 

28.  Some  have  questioned  whether  our 
rules  would  allow  a  particular  person  or 
group  to  reserve  access  channel  time  on 
a  long-term  basis,  e.g.,  every  Thursday 
night  from  8  to  9  p.m.  We  did  not  Intend 
that  our  rule  would  prohibit  an  access 
programmer  from  developing  a  viewer- 
ship  at  a  particular  time  by  consistent 
programming.  Therefore,  this  type  of 
reserved  time  would  be  consistent  with 
our  rules.  However,  we  also  want  to  as¬ 
sure  that  all  desirable  time  slots  are  not 
“frozen”  and  thereby  monopolized  or  not 
available  to  the  occasional  programmer. 
Swne  balance  is  necessary.  We  are  allow¬ 
ing  cable  operators  to  design  their  ac¬ 
cess  channel  rules  to  accommodate  both 
interests  and  shall  remain  sensitive  to 
the  possibility  that  abuses  might  develop. 

EDUCATIONAL  ACCESS 

29.  Our  educational  access  channel 
rules  were  designed  to  promote  the  use 
of  that  channel  by  educational  author¬ 
ities  in  the  community.  Much  was 
claimed  in  the  original  dockets  which  led 
to  the  adoption  of  this  rule  about  the 
potential  for  educational  channels  on 
cable.  Little  has  developed.  In  retrospect, 
it  appears  that  our  limitation  of  one  free 
educational  access  chann^  was  wise. 
Designating  vast  channel  capacity  for 


education  only  to  see  it  lie  fallow  serves 
no  puDpose.  Two  questions  have  repeat¬ 
edly  been  raised  about  our  educational 
access  rules:  (1)  Who  qualifies  as  an 
“educational  authority”  to  use  the  chan¬ 
nel,  and  (2)  what  extra  equipment,  as¬ 
sistance,  etc.,  can  be  demanded  or  offered 
for  educators  in  a  franchise  agreement? 

30.  Our  concept  of  “educational  au¬ 
thority”  was  not  meant  to  restrict  the 
use  of  this  channel  to  the  local  public 
school  board.  Any  school,  college,  or  uni¬ 
versity,  public  or  private,  formal  or  in¬ 
formal,  should  have  the  opportunity  to 
air  programming  on  this  channel.  The 
one  exception  to  this  interpretation 
would  be  commercial  educational  enter¬ 
prises  (computer  schools,  beauty  schools, 
etc.)  that  would  in  essence  be  using  the 
channel  for  advertising  which  we  have 
specifically  disallowed  on  the  educational 
access  channel.  Any  bona  fide  educa¬ 
tional  interest  should  have  access  to  the 
educational  chann^.  We  envision  a  wolf¬ 
ing  educational  channel  as  one  where  the 
programmers  work  out  a  reasonable 
bility  to  program  this  channel  nor  should 
cable  operator  to  utilize  this  opportunity 
offered  to  them.  It  might  be  possible, 
for  Instance,  for  a  high  school  and  a  col¬ 
lege  to  produce  complementary  instruc¬ 
tional  programming  of  benefit  to  both. 
It  is  not  the  cable  operator’s  responsi¬ 
bility  to  program  this  channel  nor  should 
he  be  expected  to. 

31.  ’The  problem  of  increasing  demands 
in  franchises  for  extra  channels,  money, 
equipment,  personnel,  etc.,  will  be  dealt 
with  in  section  V  of  this  document. 

LEASED  CHANNELS 

32.  It  is  too  early  to  discern  any  trends 
regarding  our  leased  access  channel  rules 
(§  76.251(a)  (7) ).  It  remains  our  intent 
to  keep  these  channels  as  free  as  possible 
from  any  regulation  that  might  restrict 
or  artificially  alter  their  growth.  This  is 
particularly  true  in  the  area  of  rate  regu¬ 
lation.  We  have  pre-empted  this  area 
with  the  explicit  purpose  of  allowing  the 
market  place  to  function  freely.  We  note 
that  many  authorities  are  already  talk¬ 
ing  about  regulating  leased  channel  rates 
and/or  rates  for  pay  cable  services.  It 
is  premature  to  regulate  along  these  lines. 
Such  regulation  might  destroy  any 
chance  for  this  emerging  communica¬ 
tions  service  by  stifiing  competition,  set¬ 
ting  incorrect  rates,  and  establishing  an 
atmosphere  which  deters  experimenta¬ 
tion  innovation,  or  speculation.  We  have 
pre-empted  this  area  to  avoid  those  pit- 
falls.  It  is  imclear  how  a  regulatory  body 
could  now  establish  reasonable  rates  for 
services  that  are  untested,  unproven,  and 
which  have  not  even  established  a  con¬ 
sistent  record  as  to  costs,  expenses,  sub¬ 
scription,  etc. 

33.  As  we  noted,  in  the  Cable  Televi¬ 
sion  Report  and  Order,  Para.  130,  131, 
dual  jurisdictional  regulation  access 
channels  would  cause  great  confusion 
and  might  inhibit  Iheir  growth  on  a 
nationwide  basis.  Different  regulation, 
rate  structures,  etc.,  for  instance,  on 
channels  where  a  par  program  or  per 
channel  charge  is  made  might  unduly 
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hamper  the  obviously  interstate  effort 
involved  by  cable  operators  and  program¬ 
mers  to  secure  a  large  enough  audience  to 
make  this  new  communications  medium 
a  viable  economic  success.  We  caimot 
allow  such  a  multiplicity  of  regulation  to 
detract  from  our  national  program. 

34.  While  we  have  decided  to  pn^lbit 
non-federal  rate  regulation  of  leased 
channel  uses  or  users  at  this  time  and 
have  further  annoimced  our  intention  of 
refraining  from  Imposing  any  federal 
regulations  now,  some  guidelines  regard¬ 
ing  leased  channel  operation  might  be 
helpful.  We  recognize  that  many  of  the 
early  efforts  at  rate  regulation  were 
motivated  by  concerns  over  potential 
abuse  of  the  cable  (H^erator’s  position. 
We  noted  such  a  potential  in  the  1972 
rxiles  (Para.  126) .  To  date  there  has  been 
little  evidence  that  the  cable  operators 
are  hoarding  capacity  for  their  own  uses 
or  are  setting  preferential  or  prohibitive 
rates  to  maintain  a  monopoly  position. 
Should  such  a  situation  develop,  we  will, 
of  course,  stop  it.  It  is  in  the  cable  op¬ 
erator’s  best  interest  for  this  not  to 
happen.  All  parties  must  be  given  access 
to  the  leased  channels  at  rates  not 
designed  to  prohibit  entry.  This  is  es¬ 
pecially  true  in  the  area  of  pay  cable. 
Evldaice  that  cable  operators  are  re¬ 
stricting  entry  would  obviously  lead  to 
demands  that  cable  be  re-defined  as  a 
cornmcm  carrier.  We  do  not  think  this 
would  be  a  good  idea  at  this  time.  In 
fact.  It  would  probably  be  detrimental.* 
But  abuse,  particularly  of  leased  channel 
access,  will  surely  result  in  far  more  re¬ 
strictive  regulation. 

35.  Some  cable  operators  and  franchis¬ 
ing  authorities  have  suggested  a  program 
whereby  preferential  rates  for  leased 
public,  educational,  and  governmental 
channels  are  offered  to  non-commercial 
users.  Thus,  when  the  free  channels  are 
filled,  or  when,  for  instance,  an  educa¬ 
tional  user  wants  to  put  specialized  pro¬ 
gramming  on  a  separate  educational 
channel,  he  could  lease  a  channel  at  a 
lower  rate  than  would  be  available  to 
a  commercial  user.  This  concept  appears 
sound,  and  we  do  not  discourage  cable 
operators  from  experimenting  with  such 
preferential  rate  structures.  Specific 
franchise  requirements  or  controls  of 
this  nature,  however,  remain  pre-empte(L 
We  favor  a  market  place  experimenta¬ 
tion  in  this  area  for  now. 

IV.  Technical  Standards 

36.  We  repeatedly  stated  in  the  origi¬ 
nal  cable  rules  and  in  the  reconsideration 
of  them  that  our  technical  standards 
were  only  a  first  step  in  what  we  ex¬ 
pected  would  be  a  long  process  of  refin- 


®This,  of  course.  Is  consistent  with  the 
position  we  took  in  the  Cable  Television  Re¬ 
port  and  Order,  Para.  146.  It  does  not  mean 
that  at  some  future  time,  once  cable  tech¬ 
nology  has  sufficiently  matured,  that  com¬ 
mon  carrier  status  would  necessarily  still  be 
inappropriate.  We  note  that  the  same  posi¬ 
tion  has  now  been  taken  by  the  President’s 
Cabinet  Committee  on  Cable  Communica¬ 
tions. 


ing  the  technical  parameters  of  cable 
television.  In  the  Reconsideration  of 
Cable  Television  R^ort  and  Order,  we 
Indicated  that  franchising  authorities 
could  also  promulgate  technical  stand¬ 
ards.  That  decision  has  now  been  brought 
into  question. 

37.  The  FSLAC  report,  while  acknowl¬ 
edging  an  apparent  prc^lem  regarding 
unrealistic  standards  being  developed  at 
state  and  local  levels,  recommends  that 
this  dual  jurisdictional  approach  be 
maintained  at  least  until  the  comple¬ 
tion  of  the  FCC  Cable  Television  Tech¬ 
nical  Advisory  Committee’s  (CTAC) 
work.  However,  the  FSLAC  report  also 
recommends  (Issue  #4)  that  we  issue 
cautionary  advice  to  franchising  author¬ 
ities  noting  that  our  rules  should  suffice 
in  a  majority  of  cases  and  that  any 
more  stringent  standards  must  be  en¬ 
forced  locally.  This  recommendation  also 
urges  that  we  retaLi  oversight  authority 
to  deal  with  any  imreallstic  standards 
that  may  be  promulgated. 

38.  We  recognize  that  this  is  an  area 
of  significant  conflict.  The  experience 
we  have  already  gained  from  CTAC’s 
preliminary  work  and  the  confusion  en¬ 
gendered  by  some  of  our  original  rules 
indicates  that  much  more  work  needs 
to  be  done.  Our  technical  advisory  com¬ 
mittee  is  making  progress  in  this  direc¬ 
tion.'  Most  State  Governors  have  already 
named  liaisons  with  the  Committee  at 
our  request  so  that  we  may  coordinate 
as  much  of  this  activity  as  possible.  The 
question  now  arises  as  to  whether  we 
should  institute,  at  the  least,  a  mora¬ 
torium  on  the  promulgation  of  non- 
federal  technical  standards  vmtil  the 
completimi  of  CTAC’s  work. 

39.  A  petition  for  rule  making  has  al¬ 
ready  been  received  from  the  National 
Cable  Television  Association  regarding 
technical  standards,  pre-emption,*  and 
the  opinion  of  our  own  Office  of  Chief 
Engineer  suggests  that  the  multiplicity 
of  conflicting  technical  standards  has  be¬ 
come  a  problem  and  might  not  be  in 
the  public  Interest.  There  has  been  con¬ 
siderable  comment  on  the  desirability  of 
uniform  standards  and  argument  that 
the  lack  of  such  uniform  standards  could 
conceivably  hamper  the  development  of 
cable  television  because  technical  equip¬ 
ment  could  not  be  manufactured  for  na¬ 
tionwide  use. 

40.  Understandably,  the  Imptosition  of 
a  moratorium  or  the  complete  subject 
matter  pre-emption  of  technical  stand¬ 
ards  are  issues  of  considerable  debate. 
For  this  reason,  we  invite  interested 
parties  to  submit  comments  on  the  ques¬ 
tion  of  whether  cable  television  tech¬ 
nical  standards  should  be  totally  pre¬ 
empted  or  a  moratoriiun  on  additional 
non-federal  technical  standards  should 
be  a  imposed  until  the  completion  of 


•The  Committee  expects  to  complete  the 
first  phase  of  its  work  by  late  this  year. 

’RM-2196  Petition  for  Rule  Making  To 
Standardize  Technical  Standards  filed  May 
23,  1973,  by  the  National  Cable  Television 
Association. 


the  technical  advisory  Committee’s 
work.* 

V.  Federal/State-Local  Relationships 

41.  In  our  1972  rules  we  adopted  an 
ambitious  pr(^am  of  creative  federal¬ 
ism  in  the  area  of  cable  television  fran¬ 
chising.  In  essence,  we  developed  an 
approach  of  dualism  toward  the  grant¬ 
ing  of  cable  franchises.  We  recognized 
that  the  complexities  and  national  char¬ 
acter  of  cable  television  called  for  na¬ 
tionwide  rules  and  guidelines.  At  the 
same  time,  we  acknowledged  that  the 
essentially  local  service  offered  by  cable 
television,  at  least  in  its  formative  stages, 
could  best  be  developed  through  local 
partcipation  and  enforcement.  Our  rules 
attempted  to  blend  these  needs  into  a 
cohesive,  cooperative  program  between 
federal  and  local  authorities.  This  ef¬ 
fort  appears  to  have  been  basically 
successful. 

42.  One  significant  new  development, 
however,  has  become  a  complicating  fac¬ 
tor.  State  governments  have  begun  as¬ 
serting  a  regulatory  role  in  cable  tele¬ 
vision,  thus  adding  a  third-tier  to  the 
regulatory  scheme.  When  we  adopted 
our  rule  we  envisioned  a  system  whereby 
federal  rules  and  guidelines  would  be 
complemented  by  one  other  regulatory 
authority — the  so-called  “local"  level  of 
government.  We  did  not  specify  cities 
or  municipalities  because  we  recognized 
that  in  some  states  the  state  government 
would  serve  as  the  “local"  authority 
rather  than  some  smaller  political  subdi¬ 
vision.  Indeed,  this  was  the  case  in  1972, 
since  several  states  had  already  asserted 
state  jurisdiction  over  cable  franchising 
(e.g.,  Connecticut,  Nevada,  Rhode  Is¬ 
land,  and  Vermont).  However,  at  that 
time  there  were  no  states  asserting  an 
additional  regulatory  function  while 
leaving  other  regulatory  and  franchising 
matters  to  localities.  It  is  this  latter  de¬ 
velopment  that  concerns  us.  A  major 
portion  of  the  FSLAC  report  deals  with 
this  “three-tier”  problem  (see  Part  n, 
FSLAC  Final  Report) .  In  our  December 
meeting  with  the  FSLAC  Steering  Com¬ 
mittee  this  was  also  a  prime  topic  of 
discussion.  We  intend,  in  the  near  fu¬ 
ture,  to  deal  with  this  question  specifi¬ 
cally.  For  the  puiposes  of  this  document, 
however,  it  should  be  sufficient  to  cau¬ 
tion  all  regulatory  bodies  involved  or 
considering  involvement  in  cable  tele¬ 
vision  that  we  are  concerned  about  the 
developing  duplicative  and  burdensome 
overreg^ation  of  cable  television. 

43.  The  purpose  of  this  notice  of  pro¬ 
posed  rulemaking  and  memorandum 
opinion  and  order  is  to  clarify  and  in 
some  cases  modify  the  existing  rules. 
Oiu:  experience  to  date  indicates  that 
one  of  the  areas  most  in  need  of  clarifl- 
cation  is  our  franchise  standards  and 
their  relationship  to  the  rest  of  our  rules. 

44.  Once  again,  we  think  it  would  be 
easiest  to  review  all  of  our  franchising 


•  Comments  filed  in  response  to  this  Notice 
of  Proposed  Rule  Making  should  be  referred 
to  Docket  No.  20018. 
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standards  here  In  the  order  that  they 
appear  in  the  rules.  For  present  pur¬ 
poses,  the  use  of  the  term  “local’*  auUior- 
ity  should  be  read  as  referring  to  the 
local  or  state  authority,  whichever  is  ap¬ 
propriate  in  the  E>articular  Jurisdiction. 
Generally,  we  assume  that  whichever 
non-feder^  authority  grants  the  fran¬ 
chise  will  also  be  responsible  for  com¬ 
plying  with  all  the  other  franchise-re¬ 
lated  aspects  of  these  rules. 

FRANCHISING  AUTHORITY 

45.  In  §  76.31(a) ,  we  require  that  cable 
operators  in  order  to  receive  a  certificate 
of  compliance,  must  have  a  “  •  •  •  fran¬ 
chise  or  other  appropriate  authoriza¬ 
tion.’’  In  most  cases,  this  has  not  caused 
any  difficulties.  It  is  not  necessary  that 
the  document  in  question  be  called  a 
“franchise.”  Depending  on  the  laws  of 
the  particular  jurisdiction,  the  authori¬ 
zation  may  take  the  form  of  a  franchise, 
franchise  and  ordinance,  license,  per¬ 
mit,  certificate  of  convenience  and  ne¬ 
cessity,  etc.  The  ix)int  is  that  documents 
must  be  provided  showing  that  authori¬ 
zation  from  the  appropriate  local  au¬ 
thority  or  authorities  has  been  granted 
to  the  applicant  to  build  a  cable  televi¬ 
sion  system.  This  authorization  must  be 
complete  before  we  will  process  an  ap¬ 
plication  for  a  certificate  of  compliance. 
The  applicant  must  be  in  the  position 
of  being  able  to  begin  operation  or  con¬ 
struction  immediately  upon  receipt  of  a 
certificate  of  compliance.  All  local  and 
state  processes  (if  any)  must  be  com¬ 
pleted  before  we  will  certify  that  an 
applicant  has  complied  with  our  rules. 
It  would  be  administratively  burden¬ 
some  and  unnecessarily  time  consuming 
for  us  to  process  applications  only  to  find 
that  the  applicant  failed  to  secure  full 
local  approval  to  build  and  operate  a 
proposed  system.  We  will  not  process  an 
application  at  this  time  which  contains 
only  the  municipal  franchise  if  the  ap¬ 
plicant  is  requii^  by  state  law  to  also 
have  state  approval  of  the  franchise. 

46.  We  have  had  some  difficulty  when 
there  is  apparently  no  appropriate  au¬ 
thority  in  the  state  empowered  to  grant 
a  franchise.  To  date,  we  have,  consistent 
with  paragraph  116  of  Reconsideration, 
granted  certificates  in  such  cases  when 
an  appropriate  alternative  proposal  is 
supplied.  We  do  not  like  this  procedure 
but  see  no  way  aroimd  it  so  long  as  some 
states  delay  designating  the  appropriate 
local  jurisdictional  authority.  It  should 
be  reiterated,  however,  that  before  we 
will  proceed  with  an  application  claim¬ 
ing  that  there  is  no  local  authority  cap¬ 
able  of  issuing  a  franchise  or  other  ap¬ 
propriate  authorization,  we  expect  for¬ 
mal  statements  to  that  effect  from  the 
local  authorities.  We  have  no  desire  to 
become  involved  in  the  interpretation  of 
state  laws.  We  assume  the  regularity  and 
accuracy  of  local  official  Interpretation 
of  state  law  unless  specifically  shown 
otherwise.  We  would  urge,  however,  that 
in  the  few  remaining  areas  where  this 
problon  still  exists  it  be  clarified  at  the 
state  level  in  the  near  future. 

47.  Another,  although  less  frequent 
problem,  has  come  to  our  attention  where 


a  franchising  authority,  while  appar¬ 
ently  having  the  authority  to  grant  a 
franchise  or  other  appropriate  authori¬ 
zation  consistent  with  our  rules,  declines 
to  do  so.  Alternative  proposals  by  the 
cable  operator  in  such  cases  will  not  be 
accepted.  Where  a  franchising  authority 
has  the  power  to  comply  with  our  rules 
but  does  not,  a  certificate  of  compliance 
will  not  be  issued. 

FRANCHISE  STANDARDS 

48.  Section  76.31(a)  also  requires  that 
the  franchise  contain  •  recitations 
and  provisions  consistent  with  the  fol¬ 
lowing  requirements.”  This  has  caused 
problems  in  cases  where,  although  our 
rules  were  indeed  followed,  the  fact  that 
they  were  was  not  stated  in  the  fran- 
chi^.  We  have  allowed  applicants  to 
remedy  minor  deficiencies  by  official 
commimications  from  franchising  au¬ 
thorities,  thus  avoiding  the  time  con¬ 
suming  process  of  franchise  amend¬ 
ments.  Such  a  less  formal  process  has 
allowed  us  to  administer  our  rules  with 
flexibility  and  will  be  continued.  This 
is  not  to  say  that  substantive  omissions 
can  be  corrected  in  this  manner. 

49.  In  cases  where,  for  instance,  a 
statement  that  a  full  public  proceeding 
was  held  was  not  included  in  the  fran¬ 
chise  and  we  find  that  such  a  proceed¬ 
ing  was  in  fact  held,  we  will  not  reject 
the  application.  Of  course,  franchising 
authorities  and  applicants  would  be  wise 
to  comply  totally  with  the  letter  of  our 
rules.  We  are  simply  stating  here  that 
we  intend  to  apply  our  rules  reasonably 
and  see  that  their  intent  is  followed  even 
if,  in  some  instances,  their  particulars 
are  not.  As  always,  such  decisions  will 
be  made  on  a  case  by  case  basis,  and, 
of  necessity,  such  consideration  will  un¬ 
avoidably  slow  the  certificating  process. 

FRANCHISEE  SELECTION — PUBLIC 
PROCEEDINGS 

50.  We  think  that  the  intent  of 
§  76.31(a)  (1)  is  clear.  Prior  to  the  selec¬ 
tion  of  a  franchisee,  we  exp>ect  the  fran¬ 
chising  authority  to  investigate  the  ap¬ 
plicants’  legal,  character,  financial, 
technical,  and  other  pertinent  qualifica¬ 
tions.  We  also  require  that  the  public  M 
given  the  opportunity  to  become  involved 
in  this  process.  There  are  many  ways 
that  this  can  be  done.  Many  of  the  larger 
cities  have  had  comprehensive  hearings 
on  the  design  of  a  cable  ordinance. 
Others  have  established  citizens’  com¬ 
mittees  which  held  open  publicized  meet¬ 
ings  and  reported  back  their  findings  to 
the  local  authorities.  Smaller  localities, 
as  a  rule,  have  confined  the  process 
to  their  regular  city  council  meetings. 
All  of  these  methods  are  presently 
acceptable. 

51.  The  purpose  of  our  present  rule  Is 
to  assure  that  the  public  has  been  given 
notice  and  a  right  to  be  heard  regarding 
the  development  of  cable  television  in 
any  particular  area.  We,  of  course,  can¬ 
not  guarantee  nor  would  it  be  possible 
to  require  that  all  public  input  be  heeded 
or  adopted.  We  do  not  Intend  to  act  as 
a  “court  of  last  resort”  for  those  who 
disagree  with  the  decisions  of  their 


elected  officials.  Our  present  requirement 
for  public  proceedings  is  administered 
on  the  ba^  of  a  “reasonable  man” 
standard.  So  long  as  the  public  has  been 
given  a  reasonable  opportunity  to  par¬ 
ticipate  in  the  franchising  process,  we 
currently  consider  our  “public  proceed¬ 
ing”  requirement  as  having  been  met. 
We  presume  the  regularity  of  action  by 
local  officials.  Except  in  the  extraordi¬ 
nary  case,  if  local  officials  assure  us  that 
they  have  made  appropriate  investiga¬ 
tions  of  the  franchisee’s  qualifications 
and  that  the  public  has  had  an  opportu¬ 
nity  to  participate  in  the  process  we  will 
not  delve  further  into  the  particular 
methodology  or  decision  factors  in  any 
specific  franchise  grant. 

52.  Some  have  argued  that  we  should 
strengthen  these  rules.  The  FSLAC  re¬ 
port  (Issue  No.  2)  recommends  that  we 
articulate  minimum  due  process  stand¬ 
ards.  The  National  Black  Media  Coali¬ 
tion  (RM-2278  filed  November  12,  1973) 
makes  a  similar  request  and  suggests 
further  that  we  adopt  very  specific  no¬ 
tice  and  time  requirements  for  public 
meetings.  There  have  also  been  sugges¬ 
tions  that  we  require  specific  informa¬ 
tion  that  should  be  requested  or  given 
to  franchising  authorities  prior  to  the 
selection  of  a  franchise. 

53.  We  are  not  sure  that  such  an  ap¬ 
proach  is  practical  in  the  dual  jurisdic¬ 
tional  program  we  have  set  out.  We  rec¬ 
ognize  that  the  procedures  for  granting 
franchises  differ  in  the  various  jurisdic¬ 
tions.  There  are  questions  whether  such 
procedures  are  susceptible  to  nation¬ 
wide  regulation  or  whether  the  proce¬ 
dures  as  well  as  the  general  inquiry  into 
the  qualification  of  franchise  applicants 
would  better  be  left  to  local  officials. 
We  invite  any  interested  party  to  com¬ 
ment  on  these  questions.*  Should  more 
specific  rules  be  adopted  to  articulate 
the  appropriate  public  proceedings  re¬ 
quired  prior  to  the  selection  of  a  fran¬ 
chisee  (type  and  length  of  notice,  etc.)  ? 
Should  franchising  authorities  be  given 
specific  guidelines  and  requirements  on 
the  information  to  be  considered  prior 
to  the  selection  of  a  franchisee?  And  in 
either  case,  if  the  answer  is  yes,  what 
should  the  guidelines  or  recommenda¬ 
tions  be  and  how  should  they  be 
enforced? 

54.  Of  course,  while  we  proceed  in 
this  inquiry,  our  “reasonable  man”  doc¬ 
trine  will  remain  in  effect.  By  way  of 
advice  to  authorities  preparing  to  em¬ 
bark  on  the  franchising  process,  par¬ 
ticularly  in  the  larger  urban  areas  where 
there  is  a  great  deal  of  citizen  interest 
in  cable,  experience  suggests  the  follow¬ 
ing: 

a.  Publicly  announced  meetings  speclll- 
ccdly  on  the  topic  of  cable  television  are 
most  helpful.  These  meetings  can  be  used  to 
educate  both  the  citizens  and  the  city 
officials  on  precisely  what  cable  Is  and  is 
not  and  how  cable  relates  to  the  needs  of  the 
particular  locality. 

b.  Specific  procedures  for  granting  the 
franchise  should  be  established,  published. 


•  Comments  filed  pursuant  to  this  Notice 
of  Proposed  Rule  Making  and  Inquiry 
should  be  referred  to  Docket  No.  20019. 
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and  followed.  It  should  be  noted  that,  as 
has  already  happened  In  several  cases,  not 
f(dlowlng  to  the  letter  a  municipality’s  own 
rules  can  cause  considerable  delay  and 
acrimony. 

c.  Cities  that  have  initially  established  an 
ordinance  on  cable  television  and  have  ap¬ 
proved  it  without  looking  first  to  who  will 
receive  the  franchise  have  found  this  to  be 
a  beneficial  procedure  avoiding  many  of  the 
pitfalls  Involved  in  an  unrealistic  bidding 
contest  on  a  combined  franchise  and  ordi¬ 
nance.  Such  bidding  contests,  with  cable 
operators  and  city  officials  offering  or  de¬ 
manding  provisions  unrelated  to  the  actual 
needs  of  the  city  or  viable  operation  of  the 
system,  are  harmful  to  all  parties. 

d.  An  c^n,  written  bid  proposal  by  all 
applicants  is  helpful  but  care  should  be 
tfiken  lest  this  become  another  lor  of  bid¬ 
ding  contest.  It  should  be  noted  by  cities 
and  franchise  alike  that  whenever  a  fran¬ 
chise  application  is  incorporated  by  reference 
In  a  franchise  it  must  be  made  part  of  the 
application  for  certificate  of  compliance 
from  us.  It  will  be  reviewed  for  compliance 
with  our  rules  in  such  a  situation. 

55.  The  process  of  soliciting  bids  for 
a  cable  television  franchise  often  leads 
to  excesses  in  both  demands  and  offers. 
As  we  just  noted,  any  bid  application 
incorporated  by  reference  in  the  fran¬ 
chise  will  be  reviewed  for  consistency 
with  the  cable  television  regulations  we 
have  established.  The  fact  that  an  “offer” 
w’as  tendered  and  accepted  by  the  fran¬ 
chising  authority  rather  than  demanded 
by  that  authority  makes  no  practical 
difference  in  the  administering  of  our 
rules.  We  look  at  all  provisions,  partic¬ 
ularly  for  extra  services  or  equipment, 
that  are  enforceable  against  the  fran¬ 
chisee  regardless  of  how  they  originated. 

56.  We  do  not  mean  to  imply  that  any 
of  the  particular  suggestions  mentioned 
above  are  necessary  to  comply  with  our 
present  requirements.  They  are  simply 
illustrations  of  some  successful  ap¬ 
proaches  to  the  problem.  In  essence  we 
anticipate  for  now  that  the  franchising 
process  includes  open  access  to  the  de¬ 
cisionmaking  process  both  for  citizens 
and  applicants,  fairness  to  ail  parties, 
and  consistency  in  the  administration  of 
any  rules  adopted  to  grant  the  franchise. 

57.  Many  parties  have  asked  whether 
we  intended  our  current  rules  on  public 
proceedings  to  include  franchise  renewal 
proceedings.  The  simple  answer  is  yes. 
We  have  made  no  specific  requirements 
either  in  the  initiad  grant  procedures 
or  in  renewal  procedures.  We  do  not  re¬ 
quire  that  there  be  written  bids  or  even 
that  there  must  be  competitive  proce¬ 
dures.  In  some  cases,  negotiated  bids 
with  selected  applicants  may  be  appro¬ 
priate.  These  are  matters  for  the  fran¬ 
chising  authority  to  decide.  Particulai’ly 
in  renew’als,  which  we  wall  discuss  more 
fully  later,  there  may  be  no  reason  for 
competitive  bidding.  In  both  initial  and 
renewal  proceedings,  however,  we  do  re¬ 
quire  open  access,  consistency,  and  over¬ 
all  fairness.  We  may  add  new  require¬ 
ments  as  a  result  of  the  inquiry  we  have 
just  initiated  in  this  area  but  these 
minimums,  we  are  confident,  will  not 
change. 


CONSTRUCTION — ^LINE  EXTENSION 

58.  In  both  §  76.31(a)  (1)  and  (2). 
we  refer  to  the  "•  •  •  adequacy  and 
fesusibillty  of  *  *  *  construction  ar¬ 
rangements”  and  that  the  cable  oper¬ 
ator  must  •  equitably  and  rea¬ 
sonably  extend  energized  trunk  ca¬ 
ble  ••  •  .”  CTonfuslon  arising  from 
these  requirements  prompts  further 
clarification. 

59.  It  was  our  intent  that  all  parts 
of  a  franchise  area  that  could  reason¬ 
ably  be  wired  would  be  wired.  The  ini¬ 
tial  problem  we  were  tnring  to  cope 
with  was  the  “hole  in  the  donut”  situ¬ 
ation  that  could  have  developed  in  larger 
markets,  that  is,  the  wiring  of  the  more 
affluent  outlying  areas  of  a  city  while 
ignoring  the  center  city  or  the  wiring 
of  the  “desirable”  section  of  town  and 
not  providing  the  communications  bene¬ 
fits  of  cable  to  the  poorer  areas.  It  now 
develops  that  in  most  instances  this  is 
not  as  mu<di  of  a  problem  as  was  feared. 
In  fact,  the  problem  is  reversed.  The 
high  density  areas  are  being  wired  but 
the  outlying,  less  populated  suburbs  are 
not. 

60.  Clearly,  this  problem  can  best  be 
dealt  wdth  at  the  local  level  since  every 
community  presents  unique  demographic 
vagaries.  Some  over-all  guidelines,  how¬ 
ever,  should  be  set  out.  Obviously,  the 
ideal  case  is  where  a  franchisee  is  re¬ 
quired  to  wire  the  entire  franchise  area. 
This  is  our  present  rule.  The  purpose  of 
the  rule  was  to  assure  that  no  “cream- 
skimming”,  wiring  just  the  economically 
lucrative  portions  of  a  franchise  area, 
would  take  place.  We  are  aware, 
however,  that  many  franchises  are 
being  granted  that  do  not  encompass 
the  entire  political  subdivision  of  the 
grantor.  Such  grants  are  appropriate  so 
long  as  they  are  not  used  as  a  device  to 
deprive  certain  portions  of  the  popula¬ 
tion  of  service.  In  some  cases,  cities  de¬ 
cide  to  grant  multiple  franchises  to 
different  franchisees  for  various  discrete 
sections  of  the  franchise  area.  This  is 
acceptable  so  long  as  the  ultimate  result 
is  complete  coverage  of  the  area.  Clearly, 
if  the  area  was  subdivided  in  such  a  way 
that  one  area  would  be  highly  lucrative 
while  another  was  marginal  an’d  not 
sought  after,  the  result  would  be  “cream- 
skimming.”  This  would  be  unacceptable. 
Other  jurisdictions  define  the  franchise 
area  by  way  of  a  so-called  “line  exten¬ 
sion”  clause,  that  is  where  the  cable  op¬ 
erator  is  only  required  to  wire  those  parts 
of  the  political  subdivision  that  contain 
a  specified  number  of  homes  per  mile 
measured  on  some  stated  formula  or 
base.  The  numbers  we  have  seen  range 
generally  from  30  to  60  homes  per  mile. 
In  some  cases,  we  acknowledge  such  a 
formula  is  justified.  The  potential  sub- 
scribershlp  in  a  particular  community 
may  be  marginal  in  terms  of  system 
viability,  and  the  extension  of  lines  to 
citizens  in  outlying  areas  or  pockets 
might  spell  the  difference  between  suc¬ 
cess  and  failure  of  the  system.  In  other 
cases,  however,  systems  have  apparently 


sought  to  maximize  profits  by  only  serv¬ 
ing  densely  populated  areas  even  though 
an  avera^g  of  the  density  figures  to 
Include  those  miles  cable  plant  in  the 
sparsely  populated  areas  In^cated  that 
the  system  would  still  be  viable. 

61.  A  middle  course  has  been  adopted 
In  scrnie  instances  whereby  a  formula  is 
established  in  Uie  franchise  so  that  if 
outlying  pockets  of  viewers  wish  the  cable 
extended  to  them  they  must  pay  the 
specified  costs  Involved  in  extending  the 
trunk  line. 

62.  We  can  see  reasonable  justifi¬ 
cations  in  all  of  these  approaches.  They 
point  up  the  necessity  of  local  involve¬ 
ment  in  the  cable  process  to  deal  with 
the  imique  problems  presented  by  vari¬ 
ous  communities.  We  think  it  would  be 
a  mistake  to  attempt  to  specify  a  nation¬ 
wide  rule  on  this  point.  Indeed,  it  might 
be  very  difficult  to  create  any  such  rule 
even  on  a  state  by  state  level.  This  is  a 
job  for  the  localities. 

63.  Because  we  recognize  this  prob¬ 
lem,  we  have  and  will  continue  to  grant 
certificates  of  compliance  to  applicants 
whose  franchises  do  not  require  our  ideal, 
the  wiring  of  the  entire  community.  How¬ 
ever,  before  we  do,  we  want  assurances 
in  the  application  and  from  the  fran¬ 
chisor  that  the  public,  and  particularly 
those  citizens  directly  affected  by  the 
exclusions  or  conditional  wiring  provi¬ 
sions,  are  informed  of  the  effect  of  such 
provisions  before  they  are  adopted.  In 
at  least  some  cases  such  notification  has 
been  accomplished  by  local  newspaper 
articles  Including  maps  indicating  the 
specifically  affected  areas.  In  others,  local 
officials  directly  contacted  affected  home- 
owners.  Unfortunately,  however,  in  many 
cases  line  extension  policies  were  set 
without  any  consultation  with  the  citi¬ 
zens  Involved,  and  at  least  a  few  instances 
have  been  found  where  even  the  fran¬ 
chising  authority  did  not  fully  compre¬ 
hend  .he  effect  of  its  actions.  We  are 
not  prohibiting  line  extension  provisions 
in  franchises,  but  we  do  intend  to  require 
that  there  be  a  showing  that  such  pro¬ 
visions  were  developed  knowledgeably 
and  publicly.  Any  line  extension  formulas 
arrived  at  under  these  conditions  are 
likely  to  be  reasonable,  having  taken 
into  consideration  costs,  population  den¬ 
sity  and  averages,  terrain  problems,  long 
range  land  development  plants,  etc. 
under  public  scrutiny. 

64.  Since  the  assurances  we  are  re¬ 
questing  do  not  presently  appear  in  our 
niles,  we  plan  to  make  the  appropriate 
amendments  consistent  with  the  pro¬ 
posal  outlined  above.  We  invite  any  in¬ 
terested  party  to  comment  on  this  sug¬ 
gested  addition  to  our  rules.  Any  other 
proposals  submitted  aimed  at  remedsdng 
this  problem  will  also  be  coneidered  prior 
to  the  adoption  of  any  fpeclfic  new  rule 
or  filing  procedure.” 


•  OommentB  filed  punuaat  to  this  notice 
at  proposed  rule  making  stiould  be  referred 
to  Docket  No.  20030. 
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COUNTY-WIDE  FRANCHISES 

65.  This  entire  discussion  of  franchise 
area  delineation  takes  on  even  more  im¬ 
mediate  importance  In  the  many  Incor¬ 
porated,  county-regulated  areas  of  the 
country.  Clearly  a  large  county  with 
many  non-contigruous  population  pockets 
does  not  expect  one  franchise  to  wire 
the  entire  county,  particularly  at  the  rate 
of  construction  we  have  recommended. 
For  this  reason,  we  have  consistently 
contacted  applicants  for  certificates  of 
compliance  \rtth  blanket  coimty  fran¬ 
chises  and  requested  more  specific  infor¬ 
mation  on  what  areas  the  system  plans 
to  serve.  Certificates  of  compliance  will 
only  be  granted  for  those  specified  areas, 
not  for  an  entire  coimty,  unless  the  ap¬ 
plicant  truly  Intends  to  serve  the  entire 
area  within  a  specified  construction  time 
schedule. 

66.  In  most  instances,  county  fran¬ 
chisees  are  in  fact  developing  systems  for 
particular  unincorporated  communities 
within  the  county.  It  would  be  a  signifi¬ 
cant  help  to  us  if  county  governments 
designated  what  they  considered  to  be 
the  discrete  communities  within  their  ju¬ 
risdiction.  Such  delineations  are,  after 
all,  uniquely  a  part  of  the  responsibility 
of  local  officials.  Their  conclusions  will 
have  significant  impact  on  the  applica¬ 
bility  of  our  rules  (for  example,  in  the 
area  of  our  filing  and  access  channel 
requirements  which  apply  to  each  dis¬ 
crete  community) . 

EXTENSION  OF  SERVICE 

67.  One  of  the  most  common  com¬ 
plaints  about  cable  television  received  by 
this  Commission  is  a  potential  sub¬ 
scriber’s  inability  to  obtain  service.  This 
generally  is  caused  by  one  of  three  situa¬ 
tions:  there  is  no  cable  television  system 
in  the  locality;  there  is  a  system,  but  it 
will  not  extend  its  lines;  or  there  is  a 
system  in  an  adjacent  jurisdiction,  and 
It  is  unable  to  extend  beyond  its  fran¬ 
chise  area. 

68.  In  the  first  instance,  of  course, 
there  is  little  that  can  be  said  other  than 
that  the  community  should,  if  there  Is 
substantial  interest,  seek  a  franchlseei. 
The  second  case,  refusal  to  extend  serv¬ 
ice,  relates  directly  to  our  previous  dis- 
cu^on  of  line  extension  policies.  The 
third  problem,  however,  is  more  difficult. 

69.  In  an  increasing  number  of  cases, 
we  are  finding  that  newly  developed 
areas,  housing  developments  and  the  like, 
find  themselves  unable  to  obtain  service 
because  they  are  located  either  at  an  ex¬ 
treme  fringe  or  outside  the  franchise 
area.  This  is  an  unavoidable  and  vexing 
problem  that  can  only  be  remedied  by 
cooperation  and  plaimlng.  The  FSLAC 
report  (Issue  #15)  comments  on  this 
situation  in  detail  and  we  think  their 
conclusions  are  a  helpful  guideline  to  all 
regulatory  authorities: 

Extensions  ot  service,  both  within  a  given 
franchise  ares  and  Into  adjacent  areaiB,  have 
and  will  continue  to  be  made  voluntarily 
by  operators  In  response  to  economic  and 
pubUc  relations  forces.  Jurisdiction  for  man¬ 
datory  (Involuntary)  extensions  may  be  ap¬ 
plied  only  to  new  franchises  and  renewals. 


Discussion:  The  subject  of  mandating  ex¬ 
tensions  either  within  the  franchise  area  or 
to  contiguous  arecus  prompted  considerable 
debate  within  the  Committee. 

Relating  to  extenslcm  of  existing  systems, 
the  Committee  opposes  forced  extensions  Into 
areas  not  specifically  contemplated  or  re¬ 
quired  by  the  existing  franchise.  The  Com¬ 
mittee  believes  that  In  most  cases  an  opera¬ 
tor’s  failure  to  make  an  apparently  feasible 
extension  (l.e.,  to  respond  voluntarily  to  nor¬ 
mal  market  forces)  Is  evidence  of  economic 
and  engineering  problems  faced  In  effecting 
extensions  which  were  not  contemplated 
when  the  system  was  origlpally  designed.  In 
this  area  there  also  appear  to  be  valid  legal 
concerns  about  modifications  of  existing 
contracts. 

The  (Committee  holds  a  different  view  In 
the  case  of  new  franchises  where  the  fran¬ 
chisee  has  of  his  own  free  will  accepted  line 
extension  requirements  as  an  Initial  condi¬ 
tion  of  doing  business.  In  such  cases  we  urge 
both  the  franchisee  and  the  franchising  au¬ 
thority  to  seriously  think  and  plan  the  area’s 
development  pattern  over  the  term  of  the 
franchise  so  that  future  engineering  prob¬ 
lems  can  be  avoided.  It  would  seem  ap¬ 
propriate,  and  consistent  with  our  views 
relating  to  the  definitions  of  the  franchise 
area  for  the  franchising  authority  and  fran¬ 
chisee  to  agree  upon  an  expandable  definition 
of  the  required  service  area  Including  a  clear 
statement  of  the  condition  under  which 
extensions  could  be  mandated. 

For  these  purposes  renewals  can  be  viewed 
as  new  franchises,  assuming  •  •  •  that  a 
non-renewed  operator  who  has  faithfully  per¬ 
formed  his  expired  franchise  is  assured  of 
realizing  fair  value  for  his  property.  Subject 
to  this  condition,  as  In  the  case  of  a  new 
franchise,  whatever  requirements  are  Im¬ 
posed  would  be  the  result  of  an  arms-length 
agreement. 

Finally  this  position  on  renewals  would 
tolerate  the  imposition  of  extension  require¬ 
ments  on  existing  franchisees  In  the  extraor¬ 
dinary  cases  where,  by  state  action  establish¬ 
ing  an  overriding  public  Interest  in  receipt  of 
cable  service,  all  existing  franchises  were  ter¬ 
minated  and  reissued.^^ 

70.  In  this  regard,  particularly  in  areas 
where  there  are  pockets  of  population  or 
growing  surburban  subdivisions,  we 
would  urge  that  franchising  authorities 
in  contiguous  communities  join  together 
in  planning  for  future  cable  develop¬ 
ment.  We  have  seen  several  cases  in 
which  a  new  housing  development  was 
unable  to  get  cable  service  because  it  was 
on  the  extreme  edge  of  its  community 
but  the  adjoining  jurisdiction’s  cable 
system  was  readily  available.  A  ‘joint 
powers’  agreement  or  -  other  t3T)e  of 
cooperative  arrangement  between  the 
communities  could  easily  solve  these 
problems. 

71.  We  are  treating  this  subject  in 
considerable  detail  because  we  consider 
it  one  of  the  most  important  factors  in 
local  and  regional  franchising.  Service 
extension  and  the  delineation  of  the 
franchise  should  be  one  of  the  primary 
concerns  of  local  regulatory  authorities. 
It  has  received  too  little  attention  in  the 
past. 

“See  also  Minority  Comment,  FSLAC  Re¬ 
port  Appendix  A,  which  argues  that  state 
action  may  be  the  most  appropriate  or  ef¬ 
fective  method  of  establishing  nonconfisoa- 
tory  required  service  extensions. 


FRANCHISE  LENGTH 

72.  Our  rules  limit  the  length  of  a 
new  franchise  to  a  maximum  of  15  years 
(Section  76.31(a)(3)).  This  rule  was 
prompted  by  the  initial  trend  in  fran¬ 
chising  that  led  to  extremely  long  (i.e.,. 
99-year)  franchises  which  afforded  local 
authorities  no  opportunity  to  review  and 
modify  the  franchise  agreement  if  nec¬ 
essary.  Lengthy  franchise  grants,  we 
noted  in  our  1972  report,  “«  *  *  are  an 
Invitation  to  obsolescence  in  light  of  the 
momentum  of  cable  technology”  (par. 
182) .  We  also  stated,  in  the  reconsidera¬ 
tion  of  cable  television  report  and  order, 
Para.  Ill,  that  there  might  be  some 
instances  where  longer  franchises  are 
warranted  and  that  we  would  entertain 
waiver  requests  in  those  cases.  The 
FSLAC  report  recommends  that  this  rule 
be  changed  in  favor  of  a  more  flexible 
approach.  They  argue  that,  particularly 
in  the  larger  cities,  15  years  may  not  be 
sufficient  time  to  develop  and  make  prof¬ 
itable  the  advanced  and  complex  broad¬ 
band  communications  systems  being 
contemplated.  The  Committee  Report 
states: 

*  •  It  is  our  feeling  that  a  fifteen  year 
maximum  period  does  not  sufficiently  deal 
with  the  difficulties  of  financing  modern  sys¬ 
tems  in  cities  of  widely  varying  size.  Accord¬ 
ingly  we  recommed  that  the  maximum  fran¬ 
chise  period  be  redefined  as  a  range  of  fifteen 
to  twenty-five  years,  with  specific  periods 
within  that  range  to  be  determined  by  indi¬ 
vidual  franchising  authorities.  As  an  Integral 
part  of  this  recommendation  provision 
should  be  made  by  the  franchising  authority 
for  review  at  least  every  five  years,  com¬ 
mencing  at  most  ten  years  after  the  fran¬ 
chise  grant. 

The  central  purpose  of  such  reviews  would 
be  to  consider  such  issues  as  system  per¬ 
formance,  design  modifications,  and  the  pos¬ 
sible  need  for  changes  in  franchise  terms. 
Such  reviews  might  result  in  alterations  in 
the  basic  franchise,  franchise  extensions,  and 
other  possible  changes  in  the  agreements 
between  the  parties.  In  no  case  would  such 
review  periods  preclude  proceedings  by  the 
franchising  authority  at  any  time  for  ter¬ 
mination  of  the  franchise  for  cause.” 

73.  The  problem  of  minimum  fran¬ 
chise  terms  has  also  been  raised.  In  some 
cases,  certificates  of  compliance  are 
being  sought  for  franchises  with  a  one- 
year  term.  We  question  the  advisability 
of  this  short  a  franchise  duration.  The 
capital  costs  and  commitments  involved 
in  building  a  cable  television  system 
would  seem  to  dictate  against  entrepre¬ 
neurs  accepting  such  short  terms.  We 
understand  that  in  some  states  a  year- 
to-year  franchise  is  easier  to  secure  than 
a  term  franchise  necessitating  a  public 
referendum.  However,  such  year-to-year 
franchises  impose  significant  risks  and 
Increased  administrative  burdens.  We 
intend  to  consider  a  rule  imposing  some 
minimum  franchise  term,  possibly 
between  5  and  7  years,  to  remedy  this 
problem. 

74.  We  invite  any  interested  pyarty  to 
submit  comments  on  both  the  proposed 
made  in  the  FSLAC  report  and  our  sug¬ 
gestion  for  a  minimum  term  require¬ 
ment  as  wel  las  any  other  suggestions 
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for  modifications  of  our  rules  on  fran¬ 
chise  duration.  Of  particular  interest 
would  be  any  cash  flow  figures  support¬ 
ing  cMitentions  for  the  need  for  longer 
franchise  terms.” 

FRANCHISE  MODIFICATION  AND  RENEWAL 

75.  The  entire  subject  of  franchise 
duration,  modification,  renewal,  expira¬ 
tion,  and  cancellation  is  one  that  is 
fraught  with  difiBculties.  First,  a  few 
points  should  be  made  to  clarify  our  own 
filing  requirements  in  this  area.  While 
we  are  considering  propsals  to  change 
the  duraticHi  rules  (§  76.31(a)  (3) ) ,  the 
existing  15-year  maximum  will  remain  in 
effect.  This  maximum  applies  to  both  the 
initial  grant  and  any  renewals.  A  fran¬ 
chise  calling  for  a  15 -year  term  with  a 
renewal  option  at  the  sole  discretion  of 
the  franchisee  does  not  comply  with  the 
rule.  The  franchisor  must  at  least  review, 
in  a  public  proceeding,  the  performance 
of  the  system  operator  and  the  adequacy 
of  the  franchise  as  well  as  its  consistency 
with  our  rules  prior  to  renewal.  This  is 
not  to  say  that  any  bid  procedures  are 
required  or  that  any  new  franchise  of¬ 
fering  must  be  made,  but  simply  that  a 
public  review  of  the  franchise  must  be 
held  with  the  opportimity  for  citizen  in¬ 
put  prior  to  renewal.  In  this  regard,  it 
should  be  noted  that  our  rules,  and  the 
certificates  of  compliance  we  grant,  are 
based  in  part  on  the  franchises  included 
in  the  application.  The  certificate  does 
not  apply  to  renewal  franchises  or  to  the 
terms  of  franchises  significantly 
amended  in  any  way,  such  as  a  change 
in  termination  date,  service  obligatiMis,” 
or  franchise  fees.  Any  such  substantial 
change  or  renewal  we  consider  to  ef¬ 
fectively  terminate  the  existing  franchise 
and  that  termination  (or  in  effect  the 
granting  of  a  new  franchise)  requires 
recertification  (or  certification  in  the 
first  instance  on  grandfathered  fran- 
chi-ses).  An  exception  to  this  doctrine  is 
a  change  in  subscriber  rates.  Such  a 
change  is  consistent  with  our  rules  so 
long  as  it  is  done  in  a  public  meeting 
and  will  not  be  considered  to  have  ter¬ 
minated  the  existing,  certified  fran¬ 
chise.’* 


“  Comments  filed  pursuant  to  this  Notice 
of  Rulemaking  should  be  referred  to  Docket 
No.  20021. 

“  The  term  “service  obligation”  or  “service 
package”  as  used  herein  Includes  generally 
all  requirements  Imposed  on  the  franchisee 
relating  to  local  origination  or  access  pro¬ 
gramming,  equipment,  personnel,  or  any 
other  purported  obligations  relating  to  pro¬ 
gramming  or  any  other  special  benefits  re¬ 
quired  for  specified  programmers  or  sub¬ 
scribers. 

’‘We,  of  course,  are  primarily  concerned 
with  changes  that  have  some  relationship  to 
our  rules.  We  are  not  including  in  this  in¬ 
terpretation  of  when  recertification  is  re¬ 
quired  changes  in  such  areas  are  indemnity 
or  bonding  requirements,  specific  construc¬ 
tion  or  safety  alterations,  reporting  and  en¬ 
forcement  procedures  and  the  like.  We  rec¬ 
ognize  that  the  franchise  is  a  “living” 
document  and  changes  must  be  made  from 
time  to  to  reflect  current  situations  and 
practices. 


76.  The  reason  we  are  taking  this  ap¬ 
proach  to  substantial  changes  in  fran¬ 
chises  should  be  obvious.  Our  entire  pro¬ 
gram  of  certification  would  be  meaning¬ 
less  if  significant  alterations,  potentially 
contrary  to  our  rules,  could  be  made  in  a 
franchise  after  we  had  certified  that  it 
complied  with  federal  regulations.  Any 
substantial  change  in  a  franchise,  of 
course,  would  automatically  end  any 
“grandfathering”  rights  regarding  other 
provisions  in  the  same  franchise.  Our 
“grandfather”  of  pre-March  31,  1972 
franchises  was  meant  to  give  franchising 
authorities  a  reasonable  amount  of  time 
in  which  to  bring  their  franchises  into 
compliance.  If  they  are  now  changing 
provisions  in  the  franchises,  they  also 
have  had  ample  opportunity  to  acquaint 
themselves  with  tiie  new  rules  and  will 
be  expected  to  comply  with  all  of  our 
franchise  requirements.  In  dealing  with 
previously  certified  applicants,  we  will 
assume  that  they  are  operating  pursu¬ 
ant  to  the  already  certified  franchising 
during  the  certificating  process  for  the 
new  franchise. 

FRANCHISE  EXPIRATION  AND  CANCELLATION 

77.  In  Reconsideration  we  expressed 
concern  over  situations  where  franchise 
renewal  applicants  threaten  to  terminate 
service  to  the  public  rather  than  reach 
an  accord  with  the  franchising  authority. 
Once  again,  the  comments  in  the  PSLAC 
Report  (Issue  *^10)  are  helpful  by  way 
of  clarification: 

•  •  *  [T]wo  •  •  •  problems  In  this  area 
•  •  •  bear  mentioning.  First,  as  the  franchise 
term  draws  to  a  close  with  no  assured  re¬ 
newal  or  fair  compensation  In  sight,  the 
cable  operator  acquires  a  strong  disincentive 
to  Invest  in  needed  new  equipment  that  he 
cannot  be  certain  of  amortizing  over  the 
remaining  term;  the  result,  obviously.  Is  a 
deterioration  of  service.  Second,  unfortu¬ 
nately,  this  situation  has  In  the  past  created 
extreme  and  sometimes  unwarranted  pres¬ 
sures  on  franchise  authorities  and  system 
operators  to  reach  renewal  agreements.  Both 
these  excessive  pressures  and  the  disincentive 
should  be  removed. 

First,  the  Committee  feels  there  should  be 
no  cancellation  or  expiration  of  the  franchise 
without  fair  procedures  and  fair  compensa¬ 
tion.  The  existing  franchisee  should  be  given 
adequate  notice  and  opportunity  to  be  heard. 
Furthermore,  we  suggest  that  If  the  decision 
is  adverse  to  the  existing  franchisee,  the 
franchisor  should  have  some  provisions  for 
an  assignable  obligation  to  acquire  the  sys¬ 
tem  at  a  predetermined  compensation  formu¬ 
la.  In  the  case  of  non-renewal  this  formula 
should  call  for  payment  of  fair  market  value 
of  the  system  as  a  going  concern;  whereas 
In  the  case  of  cancellation  of  the  fran¬ 
chise  for  material  breach  of  Its  terms,  the 
compensation  criterion  might  call  for  de¬ 
preciated  original  cost  with  no  value  as¬ 
signed  to  the  franchise.  In  either  case,  the 
Committee  would  suggest  that  there  be  pro¬ 
vision  for  impartial  arbitration  If  the  nego¬ 
tiators  fall  to  agree  on  a  price.  The  fran¬ 
chisor’s  obligation  should  be  fully  assignable 
to  a  success^  franchisee  selected  by  the 
franchisor. 

It  Is  also  advisable,  we  believe,  that  there  be 
a  requirement  that,  during  the  reasoniable 
Interim  period  while  transfer  of  the  system 
Is  being  arranged,  the  original  franchisee  be 
required  to  continue  service  to  the  public  as 
a  trustee  for  his  successor  In  Interest,  sub¬ 


ject  to  an  accounting  for  net  earnings  6r 
losses  during  the  Interim  period. 

All  of  these  provisions  should  be  Included 
In  the  franchise  Itself  so  that  the  parties  to 
the  franchise  know  their  respective  rights 
and  obligations  and  can  plan  their  opera¬ 
tions  accordingly. 

78.  We  think  the  Committee’s  advice  is 
well  taken.  All  the  provisions  mentioned 
are  of  utmost  importance  to  the  orderly 
process  of  renewal  or  transfer  of  sys¬ 
tem  control.  The  public  is  directly  and 
potentially  severely  affected  if  these  pro¬ 
visions,  or  ones  like  them,  are  not  con¬ 
tained  in  the  franchise.  We  strongly  sug¬ 
gest  that  all  franchising  authorities  in¬ 
clude  such  provisions. 

79.  Our  concern  in  this  area  is  so  great, 
particularly  as  to  guaranteed  continua¬ 
tion  of  service  to  the  public,  that  we  are 
considering  adopting  rules  requiring 
franchises  to  contain  specific  provisions 
and  procedures  relating  to  expiration, 
cancellation,  and  continuation  of  serv¬ 
ice.  We  invite  all  interested  parties  to 
comment  on  this  proposal.’*’  Particular 
attention  in  the  comments  should  be  giv¬ 
en  to  whether  the  rule  should  be  a  gen¬ 
eral  one,  simply  requiring  that  franchises 
contain  such  provisions  or  wheUier  the 
rules  should  be  more  specific  as  to  the 
type  of  safeguards  we  should  require 
to  protect  the  public  interest  in  this  area. 
We  would  reiterate,  however,  that  re¬ 
gardless  of  the  outcome  of  thisi  proceed¬ 
ing,  franchising  authorities  would  be  wise 
to  adopt  the  type  of  provisions  discussed 
above.  Too  many  instances  have  already 
come  to  our  attention  of  threats  to  cut 
off  service  to  the  public. 

TRANSFERS 

80.  In  a  related  notice  of  rulemaking 
and  inquiry,  we  would  like  to  explore  the 
difQcult  problem  of  trapsfers  or  assign¬ 
ments  of  control  of  franchises.”  At  the 
moment  we  have  no  firm  rules  in  this 
area  and  many  questions  have  arisen.  We 
note,  for  instance,  that  most  new  fran¬ 
chises  require  prior  local  approval  before 
a  transfer  can  take  place.  We  assume 
that  such  approvals  are  given  only  after 
full  public  proceedings.  We  do  not,  how¬ 
ever,  require  the  inclusion  of  such  pro¬ 
visions  in  the  franchise  at  this  time. 
Comments  are  invited  on  whether  such 
requirements  should  be  added  to  §  76.31 
of  our  Rules. 

81.  Unfortunately,  this  is  not  as  simple 
as  it  may  appear.  What,  for  instance, 
constitutes  a  transfer  of  control?  If  cor¬ 
porate  ownership  changes  by  acquisition, 
merger,  etc.,  yet  the  local  franchisee  re¬ 
mains  the  same,  should  this  trigger  a 
public  proceeding  with  all  that  entails? 
What  effect  would  such  an  interpretation 
have  on  the  ability  of  multiple  system 
operators  to  consolidate,  merge,  etc.,  in 
the  open  market  place?  Should  franchis¬ 
ing  authorities  even  be  concerned  with 


X  Comments  filed  pursuant  to  this  notice 
of  prc^xjsed  rulemaking  should  be  referred 
to  Docket  No.  20022. 

K  Comments  filed  pursuant  to  this  notice 
of  proposed  rulemaking  and  inquiry  should 
be  referred  to  Docket  No.  20023. 


FEDERAL  REGISTER,  VOL.  39,  NO.  78— MONDAY,  APRIL  22,  1974 


this  type  of  “transfer”  so  long  as  the 
negotiated  terms  of  their  franchise  are 
enforceable?  Clearly  it  is  time  for  us  to 
inquire  into  these  areas  and  adopt  ap¬ 
propriate  regulations  to  deal  with  them 
where  necessary. 

82.  A  question  has  been  raised  as  to 
whether  franchise  transfers  constitute 
a  “significant  change”  so  as  to  require 
recertification.  At  the  moment,  they  do 
not.  It  would  seem  that  so  long  as  the 
franchise  terms  comply  with  oiu"  rules 
and  the  franchise  is  so  certified,  it  is 
unnecessary  for  us  to  require  recertifi¬ 
cation  of  the  same  document.  The  selec¬ 
tion  of  the  franchise  holder  is,  after  all, 
a  local  matter  under  our  rules. 

83.  While  we  do  not  consider  recertifi¬ 
cation  necessary  because  the  terms  of 
operation  in  a  simple  transfer  or  assign¬ 
ment  remain  the  same,  we  are  consid¬ 
ering  adding  a  provision  to  om  filing 
requirements  for  the  submission  of  a 
new  Form  325  for  any  transferred  sys¬ 
tem.  Such  a  rule  would  assure  us  that 
our  files  are  always  updated  on  trans¬ 
fers  of  ownership  as  soon  as  they  occur. 
When  we  receive  this  information,  it 
would  be  checked  for  compliance  with 
our  cross-ownership  niles.  A  statement 
of  such  compliance  accompanying  the 
submission  might  also  be  required.  Com¬ 
ments  on  this  proposal  or  any  other  rec¬ 
ommendations  on  dealing  with  the  com¬ 
plex  problems  involved  with  transfers 
of  control  as  well  as  franchise  expira¬ 
tion,  cancellation,  and  termination  are 
invited.  The  discussion  of  these  problems 
above  should  put  all  parties  on  notice 
that  we  consider  this  a  particularly  diffi¬ 
cult  area  that  requires  careful  study  and 
perhaps  additional  regulation. 

SUBSCRIBER  RATE  REGULATION 

84.  In  §  76.31(a)  (4)  we  require  that 
cable  systems,  in  order  to  receive  a  cer¬ 
tificate  of  compliance,  must  have  a  fran¬ 
chise  providing  for  franchisor  approval 
of  initial  charges  for  installation  and 
regular  subscriber  service.  We  have  in¬ 
tentionally  and  specifically  limited  rate 
regulation  responsibilities  to  the  area  of 
regular  subscriber  service,  and  we  will 
continue  to  do  so.  We  have  defined  “reg¬ 
ular  subscriber  service”  as  that  service 
regffiarly  provided  to  all  subscribers. 
This  would  Include  all  broadcast  signal 
carriage  and  all  our  required  access 
channels  including  origination  program¬ 
ming.  It  does  not  include  specialized  pro¬ 
gramming  for  which  a  per-program  or 
per-channel  charge  is  made.  The  purpose 
of  this  rule  was  to  clearly  focus  the  regu¬ 
latory  responsibility  for  regular  sub¬ 
scriber  rates.  It  was  not  meant  to  pro¬ 
mote  rate  regulation  of  any  other  kind. 

85.  After  considerable  study  of  the 
emerging  cable  industry  and  its  pros¬ 
pects  for  introducing  new  and  innova¬ 
tive  communications  services,  we  have 
concluded  that,  at  this  time,  there  should 
be  no  regulation  of  rates  for  such  serv¬ 
ices  at  all  by  any  governmental  level. 
Attempting  to  impose  rate  regulation  on 
specialized  services  that  have  not  yet 
developed  would  not  cmly  be  premature 
but  would  in  all  likelihood  have  a  chill¬ 
ing  effect  on  the  anticipated  develop- 
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ment.  This  is  precisely  what  we  are  try¬ 
ing  to  avoid.  The  same  logic  applies  to 
all  other  areas  of  rate  regulation  in  cable, 
i.e.,  advertising,  pay  services,  digital 
services,  alarm  systems,  two  way  experi¬ 
ments,  etc.  No  one  has  any  firm  idea  of 
how  any  of  these  services  will  develop 
or  how  much  they  will  cost.  Hence,  for 
now  we  are  preempting  the  field  and 
have  decided  not  to  impose  restrictive 
regulations.  Of  course,  at  such  time  as 
clear  trends  develop  and  if  we  find  that 
the  free  market  place  does  not  ade¬ 
quately  protect  the  public  Interest,  we 
will  act,  but  not  until  then. 

SUBSCRIBER  COMPLAINTS 

86.  Assuring  that  subscribers  receive 
quality  service  and  quick  resolution  of 
any  complaints  is  one  of  the  most  im¬ 
portant  regulatory  functions  to  be  per¬ 
formed  at  all  levels  of  government.  The 
primary  locus  of  responsibility,  however, 
must  be  at  the  local  level,  where  the 
service  is.  For  this  reason  we  stated  in 
§  76.31(a)  (5)  that  specific  procedures  for 
the  resolution  of  subscriber  complaints 
shall  be  included  in  the  franchise  and 
that  there  shall  be  a  local  business  office 
or  agent  available  to  subscribers  to  rem¬ 
edy  complaints.  Many  franchises  are  now 
being  reviewed  which  have  full  state¬ 
ments  of  the  franchisee’s  obligations  to 
resolve  subscriber  complaints  but  no  kidi- 
cation  whether  the  franchisor  has  any 
responsibilities.  We  wish  to  make  it  clear, 
therefore,  that  this  obligation  was  meant 
to  cover  both  parties. 

87.  If  no  specific  franchise  statement 
indicates  with  whom  or  where  to  regis¬ 
ter  complaints  at  the  local  level  and 
what  will  be  done  with  them  once  re¬ 
ceived,  the  public  is  not  well  served.  The 
result  of  this  information  gap  to  sub¬ 
scribers  is  that  local  complaints  often 
are  sent  to  this  Commission.’"  We,  in 
turn,  inform  the  correspondent  that  his 
complaint  is  within  the  purview  of  lo¬ 
cal  not  federal  officials,  and  he  should 
contact  them.  Much  time  and  effort  is 
thus  wasted. 

88.  In  order  to  fully  comply  with 
§  76.31(a)  (5),  therefore,  we  expect  that 
franchising  authorities  from  this  point 
on  will  include  specific  provisions  in  the 
franchise  on  what  government  official 
will  be  directly  responsible  for  receiving 
and  acting  upon  subscriber  complaints.’^ 
We  would  also  urge  that  this  informa¬ 
tion  along  with  the  specified  procedure 
for  reporting  trouble  to  the  cable  opera¬ 
tor  be  given  to  all  subscribers  as  they 
are  hooked  into  the  system.  Some  com¬ 
munities  have  required  that  a  card  with 
this  information  on  it  be  given  to  each 
new  subscriber.  It  seems  to  have  worked 

i^This  Commission  has  established  a  sub¬ 
scriber  complaint  service  to  aid  the  public. 
Its  efforts  are  primarily  aimed  at  clearing 
up  misunderstandings  between  subscribers 
and  systems  with  regard  to  our  rules  and 
the  informal  resolution  of  complaints. 

“  We  propose  changing  our  rules  to  make 
this  requirement  clear.  Any  Interested  party 
may  file  comments  on  this  notice  of  pro¬ 
posed  rulemaking.  Comments  on  this  sub¬ 
ject  should  be  referred  to  Docket  No.  20024. 
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well,  and  we  would  encourage  adoption 
of  this  approach. 

89.  Some  questions  have  been  raised 
regarding  the  meaning  of  our  require¬ 
ment  for  a  “local”  business  office.  In 
most  cases,  this  is  a  clear  requirement.  A 
system  serving  one  city  should  have  a 
business  office  or  other  means  in  that 
community  to  receive  and  act  on  sub¬ 
scriber  complaints.  However,  we  will  be 
flexible  in  the  interpretation  of  this  rule 
as  it  relates  to  a  single  head-end  multi¬ 
community  system  or  a  “county”  sys¬ 
tem.  The  operator  of  a  single-plant 
multi-community  system  need  not  have 
a  business  office  in  each  of  the  com¬ 
munities  served  so  long  as  subscribers 
can  call  a  local  telephone  number  to 
register  complaints  and  personnel  are 
available  to  act  on  those  complaints.  On 
the  other  hand,  we  will  not  accept  a 
situation  where  there  is  only  one  busi¬ 
ness  office  in  a  large  county  necessitat¬ 
ing  long-distance  telephone  calls  for 
some  subscribers  to  register  their 
complaints. 

FRANCHISE  CONSISTENCY 

90.  As  we  have  said  throughout  the 
period  of  developing  these  rules  for  ca¬ 
ble  television,  the  process  is  evolution- 
ai-y.  We  expect  to  continue  to  modify, 
clarify,  add,  or  eliminate  provisions  as 
the  need  arises.  We  intend  to  remain 
flexible  in  this  regard  and  franchising 
authorities  should  be  on  notice  that  this 
is  the  case.  For  this  reason,  we  included 
the  requirement  §  76.31(a)  (6)  that  a 
franchise  should  specifically  contain 
provisions  allowing  for  amendments  to 
comply  with  our  rules.  Unfortunately, 
although  this  rule  appears  to  be  clear 
on  its  face,  many  franchises  have  not 
included  such  a  provision.  It  should  be 
understood  that  any  required  modifica¬ 
tions  would  have  to  be  made  even  where 
a  franchise  does  not  specifically  state 
that  it  is  amendable  to  comply  with  our 
changes  within  one  year.  However,  we 
would  prefer  a  clear  statement  in  the 
franchise  to  that  effect  to  make  sure  all 
parties  are  aware  of  the  possible  need 
for  modlifications. 

FRANCHISE  FEES 

91.  In  §  76.31(b)  a  limitation  is  im¬ 
posed  on  the  franchise  fee  deemed  ac¬ 
ceptable  in  an  application  for  a  certifi¬ 
cate  of  compliance.  Many  questions  have 
been  raised  about  the  perimeters  of  this 
limitation  (see,  e.g.,  FSLAC  final  report 
(Appendix  B)  “memorandum  regarding 
clarification  of  S  76.31(b)  and  related 
matters”  and  the  associated  minority 
opinion.) 

92.  The  purpose  of  the  limitation  we 
imposed  wras  clearly  stated  in  the  Cable 
Television  Report  and  Order: 

*  *  *  We  are  seeking  to  strike  a  balance 
that  permits  the  achievement  of  federal 
goals  and  at  the  same  time  allows  adequate 
revenues  to  defray  the  costs  of  local  regula¬ 
tion. 

We  have  found  no  reason  to  change  our 
position  on  this  matter.  The  use  of  the 
franchise  fee  mechanism  as  a  revenue 
raising  device  frustrates  our  efforts  at 
developing  a  nationwide  broadband 
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communications  grid.  Excessive  fees  or 
other  demands  in  effect  create  an  ob¬ 
struction  to  interstate  commerce  which 
must  be  avoided. 

93.  The  figure  of  three  percent  of 
gro.ss  subscriber  revenues  seems  to  more 
than  adequately  compensate  the  aver¬ 
age  franchising  authority  for  actual 
regulatory  costs.  We  have  provided  a 
waiver  mechanism  for  fees  up  to  five 
percent  of  gross  subscriber  revenues  in 
those  cases  where  an  imusual  or  experi¬ 
mental  regulatory  program  is  proposed 
that  can  be  shown  to  need  the  extra 
revenue. 

94.  Because  of  the  many  questions 
raised  regarding  this  rule  we  will  review 
the  reasoning,  intent,  and  scope  of 
5  76.31(b)  as  it  relates  to  the  rest  of  our 
rules.  First,  some  definitions  appear 
necessary. 

“gross  subscriber  revenues” 

95.  The  term  “gross  subscriber  reve¬ 
nues”  is  meant  to  include  only  those 
revenues  derived  from  the  supplying  of 
regular  subscriber  service,  that  is,  the  in¬ 
stallation  fees,  disconnect  and  reconnect 
fees,  and  fees  for  regular  cable  benefits 
including  the  transmission  of  broadcast 
signals  and  access  and  origination  chan¬ 
nels  if  any.  It  does  not  include  revenues 
derived  from  per-program  or  per-chan- 
nel  charges,  leased  channel  revenues,  ad¬ 
vertising  revenues,  or  any  other  income 
derived  from  the  system. 

FEES  FROM  AUXILIARY  SERVICES 

96.  We  recognize  that  the  income  de¬ 
rived  from  auxiliary  cable  services  may 
at  some  future  time  constitute  the  bulk 
of  a  cable  system’s  receipts.  We  have  no 
intention  of  depriving  the  franchising 
authority  of  a  reasonable  percentage  of 
those  receipts  at  that  time.  But  for  now’, 
the  monies  derived  from  ancillary  serv¬ 
ices  are  best  used  to  support  the  develop¬ 
ment  of  those  experimental  and  largely 
unprofitable  services.  We  encourage  ex¬ 
perimentation  in  ancillary  services.  Any 
funds  that  can  be  freed  to  support  tho.se 
serv’ices  will  ultimately  benefit  the  com¬ 
munity  of  the  system  and  aid  our  efforts 
at  seeing  these  services  develop  nation¬ 
wide. 

97.  Because  we  are  presently  imposing 
a  “gross  subscriber  revenues”  limit  on 
franchise  fees  which  may.  at  some  future 
date,  be  lifted,  we  suggest  that  franchis¬ 
ing  authorities  write  their  franchise  fee 
provision  flexibly,  that  is,  using  a  “gross 
subscriber  revenues”  base  for  now  but 
including  a  provision  for  the  base  to 
change  to  “gross  revenues”  automatically 
in  the  event  that  this  Commission 
changes  its  rules. 

98.  There  have  been  several  cases 
w’here  a  franchise  fee  was  based  on  some¬ 
thing  other  than  gross  subscriber  reve¬ 
nues.  Grenerally,  such  instances  arise 
when  the  fee  is  based  on  a  specific  mone¬ 
tary  figure  per  year  per  subscriber.  In 
those  cases,  the  percentage  is  figured 
based. on  the  subscriber  rate  and  an  av¬ 
erage  penetration  estimate.  Regardless 
of  how  the  fee  is  stated,  however,  we  wall 
attempt  to  translate  the  fee  into  a  per¬ 
centage  of  gross  subscriber  revenues  to 


see  if  it  reasonably  complies  writh  our 
rules. 

STATE  AND  LOCAL  FEES 

99.  It  should  be  noted  that  we  include 
all  non-Federal  regulatory  fees  in  our 
limitation.  The  purposes  stated  in  the 
Report  and  Order  would  clearly  be  cir¬ 
cumvented  if  we  interpreted  the  rule 
otherwise.  Our  concern  that  “•  •  •  high 
local  regulatoi’y  fees  may  burden  cable 
television  to  the  extent  that  it  will  be 
unable  to  carry  out  its  part  in  our  na¬ 
tional  communications  policy  •  *  •” 
(Para.  185)  is  just  as  valid  if  the  burden¬ 
some  fees  are  imposed  by  a  combination 
of  local  authorities.  Accordingly,  both 
local  franchise  fees  and  state  fees,  if  any, 
will  be  added  together  to  determine  com¬ 
pliance  wdth  our  fee  limitations. 

100.  Another  related  problem  has  .re¬ 
cently  been  brought  to  our  attention  in 
this  area  of  fees.  Several  jurisdictions  are 
now’  attempting  to  impose  a  “use  tax”  as 
w’ell  as  a  fee  for  cable  television  service. 
It  would  appear  that  such  a  tax,  particu¬ 
larly  when  its  purpose  is  described  as 
general  revenue  raising,  results  in  the 
same  potential  harm  we  are  attempting 
to  avoid  by  imposing  a  franchise  fee  limi¬ 
tation.  While  the  particular  cases  before 
us  (CSR-479,  Stockton,  Cal.,  and  CSR- 
499,  State  of  Florida)  will  be  dealt  with 
in  separate  actions,  we  think  it  is  neces¬ 
sary  to  express  our  concern  about  this 
development.  The  burdens  and  obstruc¬ 
tions  to  the  growth  of  a  viable  nation- 
'j'ide  communications  grid  remain  the 
same  whether  imposed  via  a  fee  or  a  tax 
n-'f'rh«»nism. 

FRANCHISE  FEE  W’AIVERS 

ini.  As  we  noted  earlier  and  made 
clear  in  the  report  and  order,  waiver  of 
the  three  percent  ceiling  is  available. 
Indeed,  even  our  rules  indicate  that  up 
to  five  percent  could  be  considered  a  rea¬ 
sonable  fee  depending  on  specific  show¬ 
ings.  Many  have  asked  what  exactly  need 
be  show’n  to  allow’  a  fee  betw’een  three 
and  five  percent. 

102.  While  each  case,  of  necessity,  is 
different  and  must  be  handled  on  an  in¬ 
dividual  basis,  some  general  guidelines 
can  be  given.  The  bulk  of  the  regulatory 
burden  at  the  local  level  comes  in  the 
first  few’  years  of  cable  development.  The 
creation  of  a  cable  ordinance  and  the 
granting  of  a  franchise  as  well  as  super¬ 
vision  of  construction  all  occur  in  this 
period.  Aside  from  normal  franchise  en¬ 
forcement  and  review’,  very  little  actual 
regulation  on  a  day-to-day  basis  goes  on 
after  this  initial  surge  of  activity.  The 
number  of  franchises  now  being  adopted 
with  our  fee  limitation  intact  indicates 
that  three  percent  of  gross  subscriber 
revenues  does  cover  these  costs. 

103.  It  is  the  rare  case  where  a  more 
comprehensive  regulatory  program  is 
contemplated  that  extra  fees  might  be 
justified.  Such  programs  are  usually  in 
the  larger  markets  or  where  experi¬ 
mental  applications  of  cable  are  being 
attempted.  In  these  cases,  we  recognize 
that  our  three  percent  fee  limit  might 
not  cover  the  costs  incurred.  Where  It 
can  be  shown  that  the  three  percent 


figure  will  not  be  adequate  and  that  the 
specific  contemplated  costs  of  the 
specific  regulatory  program  require  extra 
input  in  the  form  of  fees  up  to  five  per¬ 
cent  of  gross  subscriber  revenues,  we  will 
entertain  waiver  requests. 

104.  Petitions  to  justify  fees  in  excess 
of  three  percent  should  include  both  a 
full  description  of  the  special  regulatory 
program  contemplated  and  a  full  ac¬ 
counting  of  estimated  costs.  Such  peti¬ 
tions  should  also  contain  information  on 
the  estimated  subscriber  penetration 
and  the  derived  figures  on  revenue  anti¬ 
cipated  from  the  franchise  fee.  It  is  only 
with  a  complete  showing  of  this  nature 
that  we  can  realistically  determine  if  the 
extra  fee  request  is  justified  and  that  it 
w’ill  not  adversely  affect  the  operator’s 
ability  to  accomplish  federal  objectives. 

105.  The  recitation  of  the  normal  ob¬ 
ligations  to  oversee  a  franchisee  assumed 
by  the  local  authority  is  not  sufficient  to 
warrant  extra  fees.  Justifications  that 
simply  allocate  a  portion  of  the  time  and 
salary  of  various  city  officials  to  cable 
regulation  without  a  full  explanation  of 
the  special  regulatory  program  to  be 
carried  out  will  also  not  be  considered 
sufficient.  Such  an  allocation,  without 
amplification,  would  only  confirm  that 
the  fee  is  being  used  to  augment  the 
general  treasury  as  a  revenue  raising 
device.’* 

106.  The  reason  we  have  allowed  for 
extra  fees  despite  our  concern  over  the 
possible  strain  such  fees  impose  on  our 
nationwide  program  is  to  maintain  flexi¬ 
bility.  In  those  cases  where  a  special  of¬ 
fice  of  telecommunications  (such  as  in 
New  York  City)  is  warranted  by  imique 
circumstances  or  special  personnel  is 
hired  to  handle  cable  television  regula¬ 
tion  and  complaints,  the  new  costs  could 
in  part  be  covered  by  the  higher  fran¬ 
chise  fee.  Very  few  situations  of  this  type 
have  come  to  our  attention. 

LUMP  SUM  PAYMENTS 

107.  Included  in  our  fee  limitation  is 
a  notation  on  lump  sum  payments  or 
payments-in-kind.  It  is  important  that 
everyone  understand  the  ramifications 
of  this  notation.  Were  we  to  allow  a  large 
initial  lump  sum  payment  for  securing 
the  franchise  it  would  negate  the  effort 
we  have  made  to  limit  the  franchise  fee. 
Bidding  contests  would  continue  un¬ 
abated.  The  public  would  be  the  ultimate 
loser  since  the  franchising  authorities 
and  bidders  would  focus  on  bidding 
rather  than  how  and  by  whom  the  best 
service  can  be  provided  to  the  commu¬ 
nity.  We  therefore  include  any  lump  sum 
payments  in  our  injunction  on  the  ulti¬ 
mate  size  and  effect  of  the  fee.  Such  pay¬ 
ments  are  amortized  over  the  term  of  the 
franchise  to  determine  their  effect  on 
the  percentage  figure.  One  exception  to 
this  method  is  stated  consulting  fees 
and  expenses  incurred  in  the  granting  or 
renewal  of  the  franchise.  If  these  fees 


We  note  that  the  Report  to  the  President 
by  the  Cabinet  Committee  on  Cable  Commu¬ 
nications  (1974)  has  adopted  our  view 
against  the  use  of  cable  franchise  fees  for 
such  purposes.  Recommendation  9(c) . 
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are  not  excessive  and  can  be  shown  as 
direct  costs  to  the  franchising  authority, 
we  think  they  should  be  recoverable  from 
the  ultimate  franchisee  or  from  all  fran¬ 
chise  applicants  as  has  been  done  in 
some  cases.  It  Is  not  unusual  for  the 
franchising  authority  to  spend  several 
thousand  dollars  for  an  independent  sur¬ 
vey  or  consultant  to  aid  in  developing  the 
cable  ordinance.  So  long  as  these  ex¬ 
penses  do  not  become  a  new  form  of 
bidding  we  will  not  include  them  in  our 
calculation  of  franchise  fees.  A  specific 
showing  of  the  expenses,  however,  should 
be  made.  Ideally,  the  expenses  should  be 
calculated  and  set  prior  to  franchise 
bidding  and  the  established  costs  either 
allocated  among  the  bidders  or  applicable 
to  any  franchisee.  Of  course,  we  will  con¬ 
tinue  to  watch  such  charges  for  any 
evidence  of  abuse. 

EXTRA  SERVICE  PACKAGE  REQUIREMENTS 

108.  Another  area  that  we  closely 
monitor  in  relation  to  the  franchise  fee 
Is  the  rather  all-encompassing  problem 
of  “extra  services”.  This  has  included 
everything  from  the  free  wiring  of  en¬ 
tire  school  systems  to  the  building  of  tele¬ 
vision  studios  attached  to  the  local  high 
school,  extra  free  channels,  fees  for  ac¬ 
cess  groups,  and  even  free  television  sets 
for  city  officials.  This  is  a  very  difficult 
problem  to  deal  with,  as  can  be  seen 
from  the  Pederal/State-Local  Advisory 
Committee’s  rather  lengthy  discussion  of 
the  topic,  supra.  It  is  precisely  because 
these  “extra  services”  take  such  diverse 
forms  that  specific  guidelines  are  al¬ 
most  impossible  to  enunciate.  We  will  at¬ 
tempt  to  discuss  some  of  the  more  com¬ 
monly  requested  extra  services  and  their 
relationship  to  oiu:  overall  policy.  In  that 
way  we  would  hope  that  franchisors  and 
applicants  can  be  more  sensitive  and  re¬ 
sponsive  to  the  problems  we  see  develop¬ 
ing. 

109.  In  many  if  not  most  franchises, 
the  franchisee  is  required  to  Install  one 
free  “tap”  or  “drop”  in  each  local  school 
and  often  in  every  other  government 
building  (city  hall,  firehouse,  etc.).  We 
have  no  objection  to  such  a  provision.  In 
a  few  Instances,  however,  the  free  extra 
service  has  been  much  greater.  Some 
franchises  have  required  tiie  cable  operst- 
tor,  for  Instance,  to  wire  each  room  in 
all  the  local  public  schools.  This  in  es¬ 
sence  requires  the  operator  to  internally 
wire  the  school  system  free  of  charge. 
Such  an  expense  can  be  considerable, 
especially  when  several  hundred  rooms 
might  be  Involved.  The  cost  of  equipment 
and  materials  alone  could  amoimt  to 
more  than  the  revenue  derived  from  the 
franchise  fee.  It  is  this  sort  of  Indirect 
“pasmaent-in-kind”  that  we  are  watch¬ 
ing  very  closely  and  will  not  allow  with¬ 
out  justification.  This  type  of  expense  is 
just  as  real  and  has  just  as  much  of  an 
effect  on  the  franchisee  as  a  simple  fee. 
All  parties  must  begin  to  recognize  that 
when  such  costs  are  Incurred  they  of 
necessity  often  become  trade-offs  on  serv¬ 
ice  provided  elsewhere  to  the  community 
at  large.  In  this  example  we  merely  have 
the  cable  operator  subsidizing  the  school 
system.  That  is  not  his  fimction. 


110.  A  trend  seems  to  be  developing 
where  franchising  authorities  specify  in 
the  franchise  the  production  equipment 
to  be  made  available.  Some  franchises 
have  become  so  technical  that  they  even 
include  the  model  numbers  of  particu¬ 
lar  microphones  and  cables.  While  such 
“service  package”  requirements  are  not 
prohibited  by  our  rules,  we  do  not  think 
it  is  a  particularly  good  idea.  Technology 
in  the  area  of  low-cost  video  production 
equipment  is  advancing  so  rapidly  that 
such  specifications  are  likely  to  be  an 
Invitation  to  planned  obsolesence.  We 
only  repeat,  in  this  regard,  that  origina¬ 
tion  and  access  will  not  work  because  of 
anything  written  in  a  franchise.  It  is  far 
more  important  for  the  franchising  au¬ 
thority  to  assure  itself  of  the  character, 
responsiveness,  and  interest  of  the  poten¬ 
tial  op>erator  than  it  is  to  write  strict 
franchise  provisions  in  this  area.  The 
mere  requiring  of  specific  cameras  and 
equipment  will  not  guarantee  successful 
community  access.  Real  commitment  and 
interest  caiuiot  be  required  in  any  legal 
document. 

111.  As  was  noted  earlier,  if  the  fran¬ 
chising  authority  wishes  to  specify  the 
service  package  it  expects  from  the  op¬ 
erator  in  the  franchise,  we  will  not  stop 
it  from  doing  so.  Reasonable  service  offer¬ 
ings  can  and  are  being  made  in  the 
franchising  process.  Both  franchising  au¬ 
thorities  and  franchise  applicants  must 
recognize,  however,  that  any  specifica¬ 
tion  of  services  will  refiect  on  the  costs  of 
the  over-all  service  to  the  community. 
Excessive  service  demands  or  offers  will 
affect  the  viability  of  the  system.  Cable 
operators  must  learn  that  accepting  such 
demands  simply  to  secure  a  franchise 
may  not  be  in  their  or  the  cities  best 
interest.  Similarly,  franchise  authorities 
must  be  cautious  in  accepting  high  priced 
extra  service  offerings  on  the  basis  of  bid 
procedures.  The  net  effect  of  some  super¬ 
ficially  attractive  offerings  might  be  a 
basic  system  that  does  not  find  it  possible 
economically  to  serve  the  community 
properly. 

112.  It  has  been  our  policy  to  date  to 
view  any  service  package  requirements 
in  relation  to  our  franchise  fee  limita¬ 
tion.  We  plan  to  relax  this  approach  ex- 
periment^ly.  The  service  package — so 
long  as  it  is  directly  related  to  services 
and  equipment  which  can  potentially 
benefit  all  cable  users — will  now  be 
treated  as  a  contractual  question  and,  so 
long  as  the  package  is  not  clearly  exces¬ 
sive,  solely  up  to  the  discretion  of  the 
franchisor  and  franchisee."  We  wish  to 
emphasize,  however,  that  we  are  relaxing 
the  effect  of  our  rules  experimentally. 
Any  evidence  that  cable  operators  or 
franchisors  are  using  this  relaxation  to 
return  to  the  damaging  process  of  sim¬ 
ple  “bidding  contests”  will  result  in  the 
immediate  reinstitution  of  our  former 
procedures. 

*>In  this  context  we  are  discussing  “serv¬ 
ice  packages”  only  as  they  relate  to  equip¬ 
ment,  personnel,  etc.  This  does  not  Include 
pre-empted  services  such  as  extra  channels, 
origination  programming,  etc. 


113.  It  should  be  noted  that  we  are 
making  a  distinction  on  what  will  or  will 
not  be  viewed  as  part  of  the  franchise  fee 
“payment-ln-kind”  limitation.  Required 
extra  services  that  benefit  only  one  group 
of  special  users  is  still  considered  a  type 
of  cross-subsidy  that  will  be  viewed  in 
relation  to  the  franchise  fee.  As  an  ex¬ 
ample,  the  operator  being  required  to 
wire  the  entire  local  school  system  for 
closed  circuit  cable  use  would  still  be 
considered  payment-in-kind.  Specific 
equipment  or  personnel  requirements 
where  the  benefits  are  available  to  all 
cable  users  would  not. 

114.  Our  purpose,  in  part,  in  imposing 
a  franchise  fee  or  pajmient-in-kind 
limitation  was  to  prevent  the  siphoning 
of  the  limited  available  capital  for  cable 
development  for  other  uses,  thereby 
threatening  the  success  of  our  overall  na¬ 
tional  goals.  We  intend  to  maintain  that 
limitation.  Reasonable  service  require¬ 
ments  that  directly  benefit  cable  develop¬ 
ment  and  use  by  all  parties  is  compatible 
with  that  purpose. 

115.  Another  reason  for  this  adjust¬ 
ment  in  our  review  policy  is  that  the 
complexities  involved  in  any  service 
package  offering  and  the  innumerable 
variations  result  in  an  ad  hoc  adminis¬ 
trative  process  that  cannot  be  effectively 
carried  out  with  any  consistency.  We  are, 
however,  sensitive  to  our  obligation  to  in¬ 
sure  that  abuses  do  not  arise  that  will 
threaten  our  nationwide  prt^ram.  For 
this  reason,  we  expect  to  issue  a  Notice 
of  Proposed  Rulemaking  in  the  near  fu¬ 
ture  that  will  suggest  revisitais  in  our  fil¬ 
ing  and  reporting  procedures  so  that  we 
can  get  more  specific  data  on  the  costs  of 
special  service  packages. 

116.  The  information  we  will  be  seek¬ 
ing  is  also  information  that  any  respon¬ 
sible  franchising  authority  should  de¬ 
mand  prior  to  accepting  any  applicant’s 
proposal,  i.e.,  what  are  the  expected  ex¬ 
penses  involved  in  the  service  offering; 
how  will  those  expenses  contribute  to  the 
quality  of  cable  services  in  the  com¬ 
munity;  what  will  be  the  effect  of  those 
expenses  on  the  financial  viability  of  the 
system,  etc, 

117.  We  will  no  longer  attempt  to 
“second  guess”  the  franchising  author¬ 
ity  on  the  answers  to  those  types  of  ques¬ 
tions.  It  Is  hoped  that  all  parties  will 
realize  that  decisions  made  in  the  area  of 
required  services  may  well  have  a  major 
Impact  on  the  development  of  cable  in 
any  particular  locale.  We  will,  however, 
conthiue  to  monitor  such  agreements.  If 
we  find  that  serious  abuses  are  arising 
that  could  effect  oiu:  national  goals  we 
stand  ready  to  re-establish  procedures  to 
remedy  the  problem. 

118.  Once  again.  It  should  be  em¬ 
phasized  that  the  fiexibility  we  are  en¬ 
couraging  in  service  packages  is  re¬ 
stricted  to  services,  equipment  or  person¬ 
nel  available  to  all  cable  users.  Proposals 
that  would  benefit  only  one  class  of  cable 
users  would  not  be  acceptable.  Studios, 
equipment,  or  mobile  vans  designated  for 
use  or  given  specifically  to  one  group  such 
as  the  educational  authority  or  a  public 
access  group  would  not  be  reasonable. 
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Such  equipment,  etc.,  must  tniure  to  the 
benefit  of  all  users.  Including  the  cable 
operator,  for  bis  own  originatloa  pro¬ 
gramming,  if  any.  As  was  explained  in 
detail  earlier  in  this  document,  guide¬ 
lines,  and  procediues  for  walyers  will 
remain  in  force  regarding  channel 
capacity,  extra  access  channel  demands, 
etc. 

USE  or  FEES  FOR  OTHER  PURPOSES 

119.  In  yet  another  area  where  the 
franchise  fee  hmltaticoi  has  come  into 
question,  we  have  received  many  in¬ 
quiries  regarding  the  use  of  the  fee  for 
purposes  other  than  to  defray  regula¬ 
tory  costs.  Proposals  have  been  made,  for 
instance,  to  use  a  portion  of  the  franchise 
fee  to  pay  for  access  programming  or  to 
aid  local  educational  broadcast  faculties. 
As  a  general  rule  we  have  stated  that  the 
franchise  fee  should  be  based  cm  regiUa- 
tory  costs.  It  should  not  be  used  for 
revenue  raising  purposes.  We  continue  to 
hold  this  position  at  this  time. 

120.  As  with  most  of  our  other  regula¬ 
tions  in  this  field,  we  intend  to  maintain 
flexibUity.  We  wUl  entertain  waiver  re¬ 
quests  for  the  use  of  franchise  fees  for 
non-regulatory  purposes.  Such  requests, 
however,  must  be  very  specific.  Informa¬ 
tion  on  how  the  funds  wiU  be  used,  dis¬ 
tributed,  and  accounted  for  must  be  in¬ 
cluded.  A  showing  that  the  proposed  use 
of  the  fee  is  consistent  with  our  regula¬ 
tory  program  and  wiU  benefit  the  devel¬ 
opment  of  a  broadband  commimications 
system  will  also  be  necessary.  In  carefully 
reviewed  cases  where  a  specific  experi¬ 
mental  program  designed  for  a  particular 
community  is  presented  we  will  consider 
granting  waivers  of  oiu:  rules.  Generally 
speaking  the  use  of  these  “extra”  fees  will 
be  limited  to  the  same  maximum  now  im¬ 
posed  for  regulatory  pxirposes,  five  per¬ 
cent  of  gross  subscribed  revenues.  In 
most  cases  that  have  come  to  our  atten¬ 


tion  the  special  uses  fees  are  limited  to 
the  two  percent  “pad”  between  three  and 
five  percent.  It  is  unlikely  that  we  will 
allow  waivers  far  any  proposal  that  ex¬ 
ceeds  a  total  of  five  percent  for  regula¬ 
tory  and  non-regulatory  purposes. 

121.  Proposals  to  use  the  two  percent 
“pad”  in  the  franchise  fee  rules  for  pub¬ 
lic  access  purposes  pose  several  signifi¬ 
cant  problems  for  us.  While  we  recognize 
the  need  for  additional  funding  for  ac¬ 
cess,  there  are  serious  difficulties,  we  feel, 
with  governmental  funding  of  program¬ 
ming.  These  difficulties  exist  regardless 
of  the  mechanism  for  distribution.  We 
intend  to  issue  a  separate  document 
shortly  that  will  address  this  specific 
issue. 

COIJCLUSION 

122.  In  summation,  on  the  question 
of  franchise  fees  and  extra  services  or 
other  obligations,  we  intend  to  be  vigilant 
and  monitor  any  such  requirements 
thoroughly  to  assure  that  no  undue  bur¬ 
dens  are  being  imposed  that  would  re¬ 
sult  in  a  diminution  of  the  overall  goals 
we  have  set  for  cable  television.  Reason- 
ability  is  the  keynote  to  any  such  pro¬ 
gram,  and  we  will  remain  flexible  and 
open  to  any  thoroughly  considered  pro¬ 
posals.  Our  rules  and  the  service  require¬ 
ments  we  Impose  on  cable  operators  are 
intended  to  provide  a  solid  base  for  the 
development  of  a  nationwide  means  of 
broadband  communications.  In  most  in¬ 
stances,  no  more  is  required  or,  indeed, 
desirable  at  this  time.  It  is  unreasonable 
to  expect  an  infant  industry  to  be  able 
to  start  where  we  all  hope  it  win  eventu¬ 
ally  end — as  a  truly  new  and  innovative 
highly  complex  broadband  network.  It 
must  be  allowed  to  grow  in  stages  or  it 
will  be  killed  by  overexpectatimi  and  ex¬ 
cessive  demands. 

123.  The  clarifications  and  guidance 
we  have  provided  in  this  docrunent  wiU 
hopefuUy  aid  aU  parties  in  our  effort  to 


develop  responsive  and  flexible  regula¬ 
tions  for  an  emerging  industry.  The  an- 
noimcement  of  several  new  rule  making 
inquiries  herein  is  yet  another  testi¬ 
monial  to  the  fact  that  we  intend  to  c(»i- 
tinue  to  investigate,  clarify,  modify  or 
change  oiu:  regulations  as  the  situation 
warrants.  The  regulatory  concepts  we 
have  adopted  are  new  and  many  of  our 
rules  are  experimental.  We  welcome  any 
supported  recommendations  aimed  at 
improving  them. 

124.  Authority  for  the  rule,  makings 
proposed  herein  is  contained  in  sections 
4(i) .  303,  and  403  of  the  Communicaticms 
Act  of  1934,  as  amended.  All  interested 
parties  are  invited  to  file  written  com¬ 
ments  on  these  rule  making  proposals  on 
or  before  June  7,  1974,  and  reply  com¬ 
ments  on  or  before  June  21,  1974.  Please 
note  that  separate  docket  numbers  have 
been  assigned  to  individual  rulemaking 
inquiries  initiated  herein.  Comments 
should  also  be  filed  separately.  In  reach¬ 
ing  a  decision  on  these  matters,  the  Com¬ 
mission  may  take  into  account  any  other 
relevant  information  before  it,  in  addi¬ 
tion  to  the  comments  invited  by  this 
Notice. 

125.  In  accordance  with  the  p>rovisions 
of  §  1.419  of  the  Commission’s  rules  and 
regulations,  an  original  and  14  copies  of 
all  comments,  replies,  pleadings,  briefs 
or  other  documents  filed  in  this  proceed-' 
ing,  shall  be  furnished  to  the  Cmnmis- 
si(m.  Responses  will  be  available  for  pub¬ 
lic  inspection  during  regular  business 
hours  in  the  Commission  Public  Refo*- 
ence  Room  at  its  Headquarters  in  Wash¬ 
ington,  D.C. 

Adopted;  April  15, 1974. 

Released;  April  17,  1974. 

Federal  Communications 
Commission 

[seal]  Vincent  J.  Mullins, 

Secretary. 

[PR  Doc.74-9141  Filed  4-19-74;8:45  am] 
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